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BRIEF OF DEFENDANTS-APPELLEES 


Issues Presented for Review 


1. Whether the district court’s findings of fact that 
United Brands Company (‘‘United’’) did not violate the 
antitrust laws or cause injury to International Railways of 
Central America (‘‘IRCA’’) were clearly erroneous, where 
the findings were based on credible testimony on intent and 
motive, the opinion evidence of expert witnesses and con- 
temporaneous documents? 

9. Whether the district court’s findings that United 


lacked monopolistic intent in closing and disposing of its 
Tiquisate division in Guatemala were clearly erroneous, 


where the testimony and documents established (a) ihe 
severe financial and agronomic problems of using that di- 
vision to grow a new strain of banana to which United was 
converting, and (b) United’s good faith efforts to sell the 
division to oth.r banana producers? 


3. Whether the district court’s findings that United did 
not contract, combine or conspire in restraint of trade were 
clearly erroneous, where the evidence established that 
United did not require IRCA by contracts or by the exercise 
of control to discriminate against United’s competitors? 


4. Whether the district court’s findings that IRCA was 
not injured as a proximate result of United’s conduct were 
clearly erroneous, where plaintiff failed to prove, among 
other things, that there were other banana producers with 
the intent, preparedness and capacity to grow bananas in 
Guatemala and ship via IRCA’s railway, who would have 
done so but for United’s conduct? 


5. Whether the district court’s findings of fact (para- 
graphs 3 and 4 above) that United did not use its stock own- 
ership in IRCA to exercise control over it, United did not 
require IRCA to discriminate against competitors and 
IRCA was not injured by United’s stock ownership during 
the limitations period, support the dismissal of the claim 
under Section 7 of the Clayton Act? 


6. Whether IRCA can recover where it failed to prove 
other essential legal elements of its antitrust claims, inelud 
ing, among others, standing to sue for violations allegedly 
aimed at United’s competitors? 


~ 


7. Whether the district court applied proper procedural 
principles to the e*™ission and exclusion of evidence, and 
whether the few exciusions could have filled the many gaps 
in plaintiff’s proof? 


8. Whether the district court’s findings that CAG did 
not breach its contract with IRCA were clearly erroneous 
where the relevant contract expired on January 1, 1963 
and CAG ceased shipping via IRCA in 1964 when the 
Tiquisate division was closed? 


Statement of the Case 


This is an action against United Brands Company 
(““United’’), formerly United Fruit Company (‘‘UF’’ 
or ‘‘United’’), and Compania Agricola de Guatemala 
(“*CAG’’), charging United with violations of the antitrust 
laws and breach of contract, and charging CAG with 
breach of contract. This appeal is taken from a decision 
and Findings of Fact and Conclusions of Law of Hon. 
Murray I. Gurfein, dated January 29, 1975 (1-193-251A ; 
[-252-369A), rendered after trial on the issue of liability, 
dismissing plaintiff's complaints in all respects. Plaintiff 
also appeals from that portion of Judge Gurfein’s decision 
below granting defendants’ motion for partial summary 
judgment on plaintiff’s contract claim. (1-43-48A). 


A. The Parties 


Plaintiff, International Railways of Central America 
(“TRCA’’), was engaged in the operation of a railroad 
whose main line ran from Puerto Barrios on the Atlantic 
coast of Guatemala across the isthmus to the Pacific coast. 
(FF 1, 1-253A).* 

Defendant United was engaged in production and pur 
chase of tropical products, especially bananas, in Central 
and South America and the Caribbean, for sale in the 
United States and other countries. (FF 4, 1-254A). De 
fendant CAG, United’s wholly-owned subsidiary, was 
until August, 1964 engaged in banana production on the 
Pacific side of Guatemala, and its bananas were shipped, 
pursuant to contract, about 300 miles via IRCA’s lines to 
Puerto Barrios. CAG sold its bananas to another United 
subsidiary which in turn marketed them. (FF 5, I-254A). 


* Findings of Fact (“FF”) and Conclusions of Law (“CL”) are 
cited to the volume and page of the Joint Appendix. Trial exhibits 
and transcript are also cited to the Joint Appendix, or by exhibit 
or page number if not reproduced therein. The opinion after trial 
is designated “Op.” Plaintiff-appellant’s brief is referred to as 
“PR.” 


B. Background—The Ripley Litigation 


In 1949, minority silo kholder » IRCA commenod a 
derivative action, Ripley, et al, v. . ternational Ratlways 
of Central America and United Fruit Company, againat 
United and IRCA, (FF 8, 1L256A) The Hipley plaintilts 
who were represented by the same attorney vith associ 
ated counsel, who have re presented IRCA in the present 
litication, contended that United, as a controlling stock 
holder of IRCA, had breached fie curry duties owed to 
IRCA, (/d.). The ultimate issue in the Ripley case was 
whether the contracts between United or CAG and IRCA 
were fair to IRCA (FEF 9, L-256A),. 

On December 19, 1957, a judgement was entered award 
ing damages, with interest, exeeeding 4.5 million dollars to 
IRCA representing increases in the contract rates payable 
by United and CAG for the carriage by IRCA of bananas 
and imported materials for the period prior to January 1, 
1956. The judgment also increased the contract rates retro 
actively to December 31, 1955 and prospectively to the 
termination of the contracts (FF 10, L-257A). The eourt 
held, at IRCA’s request, that except for the rate changes, 
all of the agreements would continue in force and effeet 
until they terminated pursuant to their terms. (FF 7 


MTA) \ supplemental judement was signed on March 


[.! 
1, 1961, which awarded IRCA an additional sum of almost 
} 


million dollars representing the increased rates for the 
period from January 1956 through December 1960 plus 
interest. (FF 10, 1-257A). 

On June 23, 1959, the Appellate Division affirined the 
judgment, except reserved jurisdiction to the court. (FF 
11, 1-257A). The Appellate Division’s order was affirmed 
by the New York Court of Appeals on December 1, 1960. 
(8 N.Y.2d 430). Counsel for the Ripley plaintiffs, and their 
retained accountants and experts, were subsequently 
awarded fees of more than 2 million dollars. (16 App. Div. 
2d 260 (1st Dep't), aff’d, 12 N.Y.2d 814 (1962)). 


C. The Present Litigation—-Prior Proceedings 


IRCA commenced this action azainst United in the 
Southern District of New York on February 16, 1965, (FR 
14. L-258A 

ition by United for partial summary judgment was 
vrantes Judge Ryan (254 F. Supp, 233 (S.D.N.Y, 
1000) ) On appeal, the Second Cireuit affirmed Judge 


Ryan's decision that the four-year statute of limitations 


(5 USC Lob) barred ¢ intitrust claims arising before 
ebruary 16, 1 However, based on its eenclusion that 
antitrust claims were not in issue in the Ripley case, this 
Court reversed the decision that the antitrust claims were 
barred by the rule eguinst splitting a cause of action. (373 
F.2d 408 (2d Cir.), cert. denied, 387 U.S, 921 (1967) (I- 
DA)) “} », L-POSA) On February 14, 1972, IRCA 
commenced this action against CAG, which was coreol 
dated on the same day with the United Brands sction." 

Defendants’ motion for summary judgment was denied 
in part and granted in part by Judge Gurfein on May 8, 
1973. (358 F. Supp. 1363 (S.D.N.Y. 1973) (1-38A)). With 
respect to the antitrust claims, the court held that the issue 
of plaintiff's standing, on which the motion was principally 
ba , should be reserved for trial. On the contract claim, 
the court granted pi tial summa , judgment holding that 
the contract obligating CAG to ship over IRCA expired on 
January 1, 1963, rather than in 1967 as plaintiff contended. 
(Id. at 1373-75 (1-43-48A)) 

Trial commenced on January 23, 1974, and took place 
over 14 trial days ending on March 11, 1974. On April 25, 
1974, the district court rendered a devision admitting into 
evidence 311 Riple y findings of fact. (FF 18 19, 1-260-62A ; 
Rulings at 1-100A). On May 14, 1974, the court denied 
plaintiff’s request for a further evidentiary hearing. (FF 
20, 1-262A; Suppl. Mem, Op, at 1-118A). On January 29, 
1975, Judge Gurfein rendered his decision dismissing the 
complaints and issued findings and conclusions. (Op. at 
1-193A, I-252A et seq.). 


* A previous action by IRCA against CAG, asserting the same 
claim, had been brought in the District of Massachusetts on October 
9, 1968. That action was dismissed and the present CAG action 
commenced in order to have both the CAG and United Brands ac- 
tions before the same court. (FF 16, I-258-59A). 


D. The Claims 


The essence of the First Claim against United was that 
it violated Sections 1 and 2 of the Sherman Act by requiring 
IRCA to discriminate in its rates and practices against 
other banana growers and that plaintiff was injured through 
the loss of profits it would have obtained from shipments 
by such other banana growers but for defendants’ acts. 
(FF 22, !-263A). 

The Second and Fourth Claims against United were pre- 
viously withdrawn. (FF 21, [-263A). 

The gravamen of the Third Claim was that United vio- 
lated Sections 1 and 2 by cutting its production at Tiquisate 
during 1961 and 1962, by deciding in 1963 to close the Tiqui- 
sate division, and by imposing alleged restrictions for 
banana growing on those purchasing the land during liqui- 
dation of the division. Plaintiff claimed it was injured 
through the loss of profits resulting from loss of United’s 
shipments and those of its competitors whose land use 
allegedly was restricted. (FF 23, 1-263-64A). 

The Sixth Claim asserted a violation of Section 7 of the 
Clayton Act resulting from the alleged utilization during 
1961 of United’s stock ownership in IRCA (originally ac- 
quired in 1928 and 1936 and sold in January 1962) to sub- 
stantially Jessen competition in the importation of bananas 
into the United States. The same injury was claimed as 
was alleged in the First and Third Claims. (FF 24, 1-264A). 

The contract claim involved an alleged breach of con 
tract by CAG in failing to maintain a substantial volume 
of shipments of bananas from western Guatemala through 
1965. This was the only claim against CAG, and United 
was sued on this claim (Fifth Claim) in its capacity as 
parent of CAG. 


Statement of Facts 


United operated two banana plantations in Guatemala. 
One, in an area around the town of Tiquisate (sometimes 
referred to as ‘‘Guatemala West’’), was operated by 
United’s who'ly-owned subsidiary, CAG. (Op. at T-199A). 
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United’s other area in the northeastern part of Guatemala 
was known as Bananera (sometimes referred to as ‘‘Guate- 
mala East’’) (see FF 160, I-316A; FF 166, I-318-19A). 
The only other banana producer of any significance in 
Guatemala since at least as early as 1955 was Standard 
Fruit (FF 127, I-296A; II-806A), whose plantation was 
located some 70 miles west of Tiquisate. (FF 113, I-291A). 
Both CAG and Standard shipped their bananas across the 
country over IRCA’s rail line to Puerto Barrios, an Atlan- 
tic port. There was no deep water Pacific port in Guate- 
mala. (FF 5, 1-254A; FF 87, I-284A). United also shipped 
bananas via IRCA for a shorter distance from Bananera 
to Barrios. (FF 165, I-318-19A). 

Standard closed its Guatemalan plantation in November 
1961 after it was completely destroyed by a hurricane. (Op. 
at 1-207A, 1-234A; FF 87, 91, I1-284-85A). United decided to 
close its Tiquisate plantation in Se; tember 1963 (FF 210, 
I-338A) and completed its liquidation in about August 
1964. (FF 5, 1-254A). Standard, United and numerous 
other importers brought bananas into the United States 
from various other areas of Central and South America and 
the Caribbean, ‘acluding Ecuador, Panama, Honduras and 
Costa Rica. (Fi' 27, I-265A). 

First and Sixth Claims—The court found that plaintiff 
failed to prove the facts needed to support its First and 
Sixth Claims that United required IRCA to discriminate 
against United’s competitors. (Op. at I-202-14A ; FF 29-86, 
1-265-83A: FF 110-26, I-290-96A). Since the factual dis- 
cussion of these claims relates principally to a failure of 
proof and does not lend itself to a narrative of events, we 
deal with them in the argument, Points ITI, V, mfra. 

Third Claim—The facts relating to the closing of 
Tiquisate are the subject of the Third Claim. In 
about 1960, shortly after Sunderland was appointed pres- 
ident, United faced poor and worsening financial results, 
evidenced by a sharp drop in earnings from $58.6 million a 
year in 1950 to $7.2 million in 1959. (FF 130, I-297A; Op. at 
1-216A). United’s sli ling profits were principally caused by 
the spread of Panama disease which attacked the roots of 
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banana plants and killed them. (FF 131(a), (b), 1-297-98A ; 
Op. at I-216A). The common strain of banana being 
cultivated at this time was the Gros Michel, which was so 
susceptible to the disease that once an area became infected, 
it had to be permanently abandoned. (Id.). Asa result, 
United had abandoned some 925,000 acres and had to expend 
more than $22 million per year to clear new tropical areas 
for planting. (FF 131(¢e), (d), (e), 1-298A). Panama dis- 
ease was an important element in the deterioration of 
Tiquisate’s banana growing operation. (Op. at [-216A). 
While Panama disease was pushing costs up, competi- 
tion from Ecuador was driving prices down. (FF 132, 
1-298-300A). Whereas United had to fund its own de- 
velopment of new planting areas, the government in Kiecua- 
dor absorbed much of these expenditures in order to en- 
courage the growing of bananas. (FF 152, 1-298-99A). 
Importers could then purchase the bananas from local 
farmers in Ecuador without investing in development of 
plantations or risking the loss of such investment to 
’anama disease. (/d.; III-1286-87A; IV-A1707-08). 
Sunderland decided to meet these threats to United’s 
continued business existence by ordering a program of 
research which resulted in the development of a type of 
banana resistant to Panama disease known as the Valery. 
(FF 133, 134, 1-300A; Op. at 1-220A). The Valery could be 
planted on the old diseased acreage and had a higher yield. 
(FF 135(b), (c), I-301A). As a result, United no longer 
needed extensive lands for planting after abandonment due 
to Panama disease. (FF 135, 136, I-300-01A ; Op. at I-221A). 
Sunderland evaluated the company’s operations based on 
reports and recommendations of his staff, and decided to 
close down a number of divisions. (FF 137-145, 1-301-05A). 
Tiquisate was included among the divisions to be phased 
out because it was the worst of the company-owned divisions 
in which to grow Valery and had a long history of unprofit- 
able operations. (Op. at I-221A; FF 143-175, 1-304-24A). 
In liquidating Tiquisate, United did not place any re- 
strictions on the future use of the land by purchasers. 
(FF 212, I-338A). Nor was it United’s policy to refrain 
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from selling the land to banana growers. (FF 215, 216, 
227, 1-338-39A, 343A). Plaintiff did not prove that there 
were any offers to buy the Tiquisate land for bananas. 
(FF 219, I-340A). Moreover, the Guatemalan govern- 
ment did not encourage the use of Jand in western Guate- 
mala for bananas; rather, when United decided to leave 
there, the Guatemalan Minister of Agriculture announced 
that he was ‘‘eategorically opposed to having [the Tiqui- 
sate lands] turned over to the workers to continue with 
the banana plantations, as he was positive they would end 
in a complete downfall. ...’’ (FF 220, 1-340A). Instead, 
the Guatemalan government encouraged use of land for 
other purposes such as cotton or livestock, in order to as- 
sure the area’s continued productivity and contribution to 
the country’s economy. (Jd., [-340-41A). 

United made affirmative attempts to sell Tiquisate to a 
banana producer, but the spite pepe producers were not 
interested in buying. (FF 227, I-343A). Thus, Mr. Sun- 
derland and others at United had discussions with vari- 
ous prospective buyers all of whom expressed disin‘erest 
for reasons which led Sunderland to conclude that the Ti- 
quisate division was not highly regarded by those who knew 
the banana business. (FF 228, 229, I-343-45A). 

United also made a good faith but unsuccessful effort 
to negotiate a sale of Tiquisate with O. Roy Chalk, who 
was chairman of the IRCA board from 1963 to 1966. (FF 
231-45, I-345-59A). Thus, United advised Chalk in Janu- 
ary, Mareh and August, 1963 that it intended to close 
Tiquisate when the division went into the red on a cash 
flow basis. (FF 234, I-347-48A; II-383A; II-709A). In 
August, United furnished Chalk with a copy of the con- 
sent decree entered in 1958 in a government civil suit 
against United pursuant to which United agreed to divest 
a division. (FF 234(d), I1-348A). Chalk’s reaction was 
that his interest was in buying ‘‘cheap’’ and that he had 
no means of financing. (FF 237(a), (b), I1-350-51A). He 
also made demands on United for ‘‘top men’’ and other 
managerial personnel, a ‘‘fair share’’ of United’s distribu- 
tion system, and United’s ‘‘new ships,’’ in fact, ‘‘the best 
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of United’s modern fleet’’—demands described by the dis- 
trict court as ‘‘unrealistie.’’ (Jd.). (See Op. at I-226-27A). 

In November, 1953 United sent Chalk information he 
had requested, including a breakdown of the Tiquisate 
assets and the range of price at which United would con- 
sider selling them. (FF 234(h), 235, I-348-49A). United 
also advised Chalk that ‘‘time is short’’ and that others 
were interested in acquiring certain assets of the Tiquisate 
division. (Jd.). Nonetheless, Chalk did not then, or ever, 
make a firm offer t.. buy Tiquisate. (Op. at 1-225-27A; FF 
234(a), 1-347A; bf 245(e), 1-859A). Since the negotiations 
gave no indication of any sincere effort or desire by Chalk 
to acquire Tiquisate, Sunderland decided in January 1964 
not to proceed further with Chalk, and United continued 
with the sales of Tiquisate land to others. (FF 243, 1-357A; 
see FF 210-18, 1-338-40A; Op. at 1-227A). 

Injury—The court found that plaintiff failed to prove 
injury by reason of alleged unlawful conduct of United. 
(Op. at 1-213-14A, 234-37A ; FF 87-109, 1-284-90A ; FF 127- 
98, 1-296A). The factual omissions in this vital element are 
reviewed in Point IV, mfra. 


ARGUMENT 


ANTITRUST CLAIMS 
I 


The district court’s findings of fact that plaintiff 
failed to prove the critical elements « the alleged vio- 
lat'ons are not clearly erroneous. 


During the 14-day trial, the court heard seven witnesses 
whose testimony encompassed a transcript of 2,045 pages; 
it received in evidence 435 plaintiff’s exhibits and 358 
defendants’ exhibits (FF 18, I-260-61A); plaintiff pro- 
posed some 287 findings of fact; and defendants proposed 
453, together with citations to the record. (Record Doe. 
Nos. 185, 187). Then, in addition to the numerous post- 
trial briefs (Record Doe. Nos. 107, 176, 177, 178, 183, 184), 
each side submitted a detailed response to the other’s 
proposed findings, together with opposing record citations. 
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(Record Doc. Nos. 186, 190). From these submissions, the 
court prepared 245 numbered indings of fact of its own, 
plus additional findings included in its opinion. (Op., fn. 
14 at 1-250A). Since judgment for defendants was predi- 
cated almost entirely on factual grounds, the court found it 
unnecessary to determine many of the contested legal issues 
on which plaintiff would also have hud to prevail to make 
out its ease.* Rather, as to each antitrust violation alleged 
by plaintiff, the court found as a matter of fact that certain 
vital elements were not established. 

Rule 52(a) of the Federal Rules of Civil Procedure 
provides that findings of fact in actions tried without a 
jury ‘‘shall not be set aside unless clearly erroneous, and 
due regard shall be given to the opportunity of the trial 
court to j-dge of the credibility of ine witnesses.’’ In simi- 
lar cirem stances arising from alleged violations of See- 
tions 1 and 2 of the Sherman Act, the Supreme Court held: 


‘“There is no case more appropriate for adherence to 
this {clearly erroneous] rule than one in which the 
complaining party creates a vast record of cumulative 
evidence as to long-past transactions, motives, and 
purposes, the effect of which depends largely on cred- 
ibility of witnesses.”’ (United States v. Oregon State 
Medical Society, 343 U.S. 326, 332 (1952)). 


The application of the clearly erroneous rule to the ex- 
tensive findings made by Judge Gurfein is best illustrated 
in the context of plaintiff’s principal claim on this appeal— 
that United willfully acted to acquire or maintain monopoly 
power in deciding to close Tiquisate and sell off the prop- 
erties (¢.g., PB 107, 112, 122). (Of course, the rule is 
equally applicable to the findings on the other claims which 
are discussed in detail in later points.) The key issue on 
the claim relating to the closing of Tiquisate was the 
company’s motive and intent in making its decision. Point 
II, infra at p. 18. Plaintiff urges that the decision was 
made in reprisal against IRCA for its success in the 


* These legal issues are discussed at Point VI, infra at p. 61. 


12 


Ripley litigation*® and that United deliberately precluded 
competitive banana producers from purchasing the land in 
order to suppress competition. (FF 23, 1-263A). The 
district court’s findings rejecting these allegations were 
based on testimony accepted as credible, as well as con- 
temporaneous reports and studies, 

Thus, United offered the testimony of Sunderland, its 
former President,** van Diepen, its Director of Research 
(1V-A1861), Mason, a former Comptroller and Assistant to 
the Vice President of Finance (Tr. 1489), and Fox, who was 
formerly Executive Vice President and later President. 
(IV-A1918-19). These witnesses all testified to the fact that 
Tiquisate was closed for legitimate business reasons stem- 
ming from United’s need for less land as a consequence of 
the development of the higher yielding and disease-re- 
sistant Valery banana. (FF 133-29, 1-300-03A; FF 143-44, 
1-304). Sunderland explicitly denied that United had any 
motive to seek reprisal against IRCA or to suppress compe- 
tition. (IV-A1797-98). The trial court thus found: 


‘¢ .. Twas impressed with the sincerity of Mr. Sunder- 
land and the other UF witnesses. They testified lucidly 
about the difficult problems they were facing in the 
1959-1964 periods, difficulties which arose independently 
of the Ripley lawsuit. In general, I credit their testi- 
mony as supporting the legitimate mctive in abandon- 
ing the Tiquisate operation in favor of other opera- 
tions in other countries and in Eastern Guatemala.’’ 
(Op. at I-219A). 


In an attempt to overcome these dispositive findings, 
plaintiff quotes from the opinion in United States v. 
Aluminum Co. of America, 148 F.2d 416, 433 (2d Cir. 1945) 
(PB 89), omitting, however, the critical parts of Judge 
Hand’s ruling that where a trial judge has accepted a wit- 


* As discussed in Point II, infra at p. 22, the motive of reprisal, 
even if proven, would have no antitrust significance, 


** Mr. Sunderland is a distinguished lawyer, who formerly prac- 
ticed at the New York bar and was one of the founders of the Anti- 
trust Section of the American Bar Association. (IV-A1648-50). 


ness’s testimony on the issue of intent, that finding is ‘‘un- 
assailable’’: 


‘¢(W]|hatever may be said in favor of reversing a trial 
judge’s findings when he has not seen the witnesses, 
when he has, and in so far as his findings depend upon 
whether they spoke the truth, the accepted rule is that 
they ‘must be treated as unassailable.’ [Citing cases]. 
... Since an appellate court must have some affirma- 
tive reason to reverse anything done below, to reverse 
a finding it must appear from what the record does 
preserve that the witnesses could not have been speak- 
ing the truth, no matter how transparently reliable and 
honest they could have appeared. [ven upon an issue 
on which there is conflicting direct testimony, appellate 
courts ought to be chary before going so far; and upon 
an issue like the witness’s own intent, as to which he 
alone can testify, the finding is indeed ‘unassailable,’ 
except in the most exceptional eases.’’ (Id.). 


Plaintiff’s quarrel with Judge Gurfein’s findings as to 


the credibility of these witnesses is based principally on bits 
and pieces of documents quoted out of context. But, as 
this Court has recognized, particularly in a complex anti- 


trust suit, a trial judve’s findings cannot be undermined in 
this manner on appeal. 


‘*Plaintiff’s astute and experienced counsel with 
commendable industry have collated a considerable 
number of words and phrases from the various docu- 
ments in evidence from which it is deduced that the so- 
salled ‘facts’ thus gathered together were ‘either com- 
pletely disregarded or unduly minimized in the find- 
ings’ made by the trial judge, whose lengthy opinion is 
criticized as inadequate. But this reference to alleged 
omissions in the opinions of trial judges is more or 
less typical in antitrust cases when they reach the ap- 
pellate stage; and we find no substantial basis for the 
charge here.’’ (Interborough News Co. v. Curtis Pub- 
lishing Co., 225 F.2d 289, 294 (2d Cir. 1955)). 
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Accordingly, under the applicable appellate standards, the 
exhibits from which plaintiff quotes out of context do not 
undermine Sunderland’s testimony or the findings based 
upon it as to the reasons for United’s decision to close its 
Tiquisate division.” 

Moreover, the court found that United ‘‘presented a 
mass of agronomic and financial evidence to establish th at 
Tiquisate was a logical area to drop when the Valery 
banana came to the rescue of the Company because it was 
the worst of all UF’s company-owned divisions in which 
to produce the Valery bananas.’’ (Op. at I 221A). This 
mass of evidence included a contemporaneous study (the 
‘Miller Report,’’ I11-1045-49A) comparing all divisions for 
this very purpose based on the relevant agronomic and 
financial factors. (FF 149-52, 1-306-08A). The evidence 
also included other studies recommending the closing of 
Tiquisate (FF 144, 1-304A), showing that it was a high 
cost division (FF 166-73, 1-319-23A), and produced poor 
quality bananas (FF 169(b), 1-322A; FF 174-75, 1-324A). 
These studies were confirmed by still other regular busi- 
ness records showing the weaknesses of the Valery (¢.9. 
thin skin subject to bruising, sensitivity to temperature var- 
iations and shallow roots) in relation to the disadvantages 
of Tiquisate (¢.g., a long, rough railroad haul through cold 
mountains and tropical desert, as well as sandy voleanic 
soil). (FF 155-59, 1-310-16A; Op. at 1-220-21A). 

Plaintiff devotes much of its brief to an attempt to 
retry the facts found against it by second-guessing United's 
executives and agricultural and financial experts in their 
selection of certain divisions to retain and others, including 


* Illustrative are plaintiff's quotations out of context from a letter 
by Sunderland in 1961 agreeing generally with the conclusions of 
a retired manager (11-429A) and a letter by Fox in 1962 (PX 20) 
(PB 70, 88). Plaintiff omits the facts that Fox's letter and the letter 
to which Sunderland was responding (11-430A) (a) assumed the pos 
sibility of “shipping west,” i.c., through a new port to be constructed 
on the Pacific side of Guatemala which later studies proved to be 
impractical (PB 17; FF 164-65, 1-318-19A; FF 182( 1), (2), I- 
326A: PX 620, PX 711); and (b) were premised on the assumption 
that Cocos bananas—another species with which the company was 
experimenting—would be wind-resistant and immune to Panama dis- 
ease, which later proved to be erroneous. (FF 188, 1-328-29A). 


15 


Tiquisate, which they decided to close as part of the con- 
version to ihe Valery banana. (PB 65-93). The purport 
of this belated attempt to poke holes in the mass of 
evidence supporting United's decision to close Tiquisate is, 
as the trial court said, that ‘‘all the testimony and docu 
mentary evidence presented by the defendants in support 


of their position that Tiquisate was closed for legitimate 
business reasons could have been for the purpose of fabri- 
cating a fictitious excuse for the ultimate decision... .”’ 
(Op. at 1-219A). The trial judge explicitly refused to so 
find, and instead determined that ‘‘the testimony concern 
ing action taken on the basis of the reports was straight 
forward.”’ (Op. at 1-222A). Plaintiff’s effort to undermine 
this finding must foil + \der the test applied by the Supreme 
Court in affirming the dismissal of Sherman Act charges: 


‘“Tt is not enough that we might give the facts an- 
other constrnetion, resolve the ambiguities differently, 
ard find a more sinister east to actions which the Dis- 
trict Court apparently deemed innocent [citing cases]. 
We are not given those choices, because our mandate 
is not to set aside findings of fact ‘unless clearly errone- 
ous.’ ’’ (United States v. National Association of Real 
Estate Boards, 339 U.S. 485, 495-96 (1950)). 


Plaintiff concentrates its attack on the finding that one 
of the many agronomie and financial reasons for closing 
Tiquisate was the belief, reflected in contemporaneous docu- 
ments, that this division would have the highest costs of 
production and shipment (‘‘landed cost’’) for the new Val- 
ery banana of all United’s company-owned divisions, (FF 
153-54, 1-308-10A; FF 172, 1-323A; 1II-1047-49A; IV- 
A1729-30). To support its argument in this regard, plain- 
tiff incorrectiy states that the court ‘‘accepted’’ its so- 
called adjusted landed cost figures. (PB 66).* In fact, 


* Plaintiff's proposed findings based on its reconstruction of vari- 
ous cost documents (Pltf.’s Prop. Fdgs. 173-78, Record Doc. No. 185, 
pp. 88-91) were not adopted by the court. (Op. at 1-222A), PX 
1108 (11-753A), on which plaintiff relies to prove cost figures dif- 
ferent from the Miller Report (PB 66), is a single unsigned sheet of 
paper with no indication of its purpose or assumptions. There was 


(footnote continued on next page) 


Judge Gurfein simply ruled that ‘‘assuming’’ the figures 


to be accurate: 


‘‘there is no showing that Sunderland knew this, agreed 
with it, or had reason to doubt the Miller Report which 
showed Tiquisate to be the worst division,’’ (Op. at 


1-222A). 


Plaintiff’s only answer to this finding is that Sunderland 
should have been aware of certain allegedly invalid assump 
tions on which it contends United’s contemporancous cost 
estimates were predicated (PB 69), But Sunderland could 
not conceivably have known about plaintiff's post-hoe eriti 
cisms, 

In short, Sunderland had no reason to distrust the seien 
tific assumptions and conclusions of his staff of experts. 
One of them, Mr. van Diepen (University of Toronto, 
B.S., Louisiana State University, M.S. in Agronomy, and 
United’s Director of Research (1TV-A1859, A1861)), tes 
tified as to the validity of the assumptions and pointed out 
the scientific errors in plaintiff’s so-called ‘‘adjustments.’’ 
(Tr. 1406-09; 1419-21; 1478-81).* Plaintiff offered no op 
posing expert testimony of its own. The Supreme Court 
has recognized that Rule 52(a)’s admonition to rive 
due regard ‘‘to the opportunity of a trial court to judge of 


no evidence that these data were sent to or considered by Sunder 
land. Mason testified that this material was not created or used 
for the purpose of making decisions as to the locations m which to 
plant Valery or the divisions to be closed, and that from his review 
of the file, the Tiquisate study on which plaintiff relies contained 
only preliminary data which were never submitted to anyone. (Tr 
1981-84). Plaintiff, without foundation, attempts to compare the 
figures on this sheet with figures from different sources which may 
well have been prepared on different bases. 


* Plaintiff was faced with two reports (corroborating the conclu- 
sion of the Miller Report) which estimated that Tiquisate’s cost for 
Valery was higher than that for Honduras. (111-1363-67 A ; ITI-1368 
77A). In order to reach the opposite conclusion, plaintiff argues that 
Tiquisate had a higher yield per acre than Honduras which the cost 
analyses failed to account for. (PB 67-68, 75). But contemporaneous 
documents show on their face that Honduras had higher yield. (III- 
1126A: 1133A; 1170A). Plaintiff disagrees with the scientific as- 
sumptions of these reports but is faced with van Diepen’s expert testi- 
mony which supports the reports. (Tr. 1406-09; 1419-21 ; 1478-81). 
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the credibility of the witnesses’’ is in no case ‘*more appro 
priately applicable than ... where the evidence is largely 
the testimony of experts....’’ Graver Tank & Mfg. Co. v. 
Linde Air Products Co., 336 U.S. 271, 274 (1949). Accord- 
ingly, the conclusions of United’s experts, that Tiquisate 
was unsuitable for the Valery banana, firmly supported the 
district court’s findings on the propriety of United’s motive 
for closing that division. 

As we shall demonstrate in the discussion of each of 
plaintiff’s claims in the following points, the court’s dis- 
missal was predicated on detailed factual findings, sup 
ported by both eredible testimony and documents which are 


unassailable and plainly not ‘clearly erroneous.’’ 


The court properly found that United’s closing of 
its Tiquisate Division was not in willful maintenance 
of monopoly power. 


Plaintiff begins its argument with the substance of its 
Third Claim—\! **+ United’s decision to close its western 
Guatemalan plantation (‘‘Tiquisate’’) in August 1964 was 
an act of monopolization in violation of Section 2 of the 
Sherman Act. (PB 107).* The Supreme Court has defined 
the legal elements of a Section 2 violatics as follows: 


“The offense of monopoly under § 2 of the Sherman 
Act has two elements: (1) the possession of monopoly 
power in the relevant market and (2) the willful ac- 


quisition or maintenance of that power as distin- 
guished from growth or development as a consequence 
of a superior product, business acumen or historic 
accident.’’ (United States v. Grinnell Corp., 384 U.S. 
563, 570-71 (1966)). 


Monopoly power is ‘‘the power to control prices or exclude 
competition.’”’? (Id. at 571). 


* Section 2 makes it an offense for any person to “monopolize 
any part of the trade or commerce among the several States, or 
with foreign nations... .” (15 U.S.C. § 2). 
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Judge Gurfein dismissed IRCA’s monopolization claim 
without deciding whether it had proved the first element 
of the offense." 

To establish the second element of the offense, the will 
ful acquisition or maintenance of monopoly power, it is 
essential to prove that the monopolistic acts were com 
mitted with the intent or purpose to monopolize. Thus, for 
example, in Grinnell, this element was established by proof 
of ‘‘unlawful and exclusionary practices’? by which ‘‘mo 
nopoly power was consciously acquired.’’ (384 U.S. at 576 
&n.7).** Accordingly, Justice Douglas found that defend 
ant’s ‘‘empire building’’ was ‘‘done plainly and explicitly 
for a single purpose.” (/d. at 571). Similarly, the Supreme 
Court held in American Tobacco Co, v. United States, 828 
U.S. 781, 809 (1946), that the crime of monopeolizing under 
Section 2 requires proof of both ‘power ... to exelude 
actual or potential competition from the field and... in 
tent and purpose to exercise that power,’’ Re cently, the re 
euirement of intent was held essential in Kreager v. Gen 
eval Electric Co., 497 F.2d 468, 471 (2d Cir.), cert. denied, 
419 U.S. 861 (1974), where this Court stated that ‘‘[ilt i 
axiomatic that ‘{i]n order to fall within § 2, the monopolist 
must have... the intent to monopolize’ the relevant market. 
United States v. Aluminum Co, of America, 148 F.2d 416, 
432 (2 Cir. 1945).”’ 


A. The Closing of Tiquisate 


Judge Gurfein held that plaintiff did not prove that 
the closing of Tiquisate was either intended to ex- 
elude or had the effect of excluding competition from the 
importation of bananas into the United States or enabling 

4 .0 control prices in that market. (CL 6, 1-361A). 


* This issue is reviewed briefly in response to plaintiff's arguments. 
(Point VI(A), p. 61, infra). 


** Specifically, Grinnell had not only acquired some 30 competitors, 
but also entered into agrvements with the sellers not to mmipete and 
to allocate territories. The Court found that these acts ‘ ‘perfected the 


monopoly power to exclude competition and fix prices.” (384 U.S. 
at 576) 
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The trial court explicitly concluded, based on detailed fac- 
tual findings, that the closing of the Tiquisate division was 
not ‘‘an act in maintenance of monopoly power’’ (CL 5, 11, 
[-360-61A, 363A). Rather, United’s motives were ‘‘to close 
down those divisions less suited for the production 
of Valery because it required less land, and to transfer 
United’s Guatemalan production from the West Coast to 
the East Coast which was closer to port and where aban 
doned Panama diseased land was available for Valery pro 
duction.”’ (CL 5, 1-360-61A). See Stetement of Facts, 
p. 5, supra. 

The decision to close Tiquisate was made by United's 
president, Thomas EB. Sunderland, based on in-depth analy- 
sis that is reflected in detailed reports prepared by technical 
personnel on which the court relied for its findings. (FF 
143-48, 1-304-06A). Thus, for example, the Miller Re 
port, authored by experts in agriculture an finance, 
‘*ranked Tiquisate as the worst division in which to grow 
Valery bananas.’’ (FF 149, 151, 1-306-07A). This con 
clusion, and the court’s parallel findings, were derived from 
numerous facts and figures proving that, among other 
things, there was a long haul from Tiquisate to port on 
which the more sensitive Valery bananas would become 
bruised, chilled and overripe, (FF 159, 1-313-16A), Com 
pared to other divisions, Tiquisate had higher estimated 
costs, an expected lower yield per aere due to poor soil and 
the worst wind conditions, an adverse political situation, 
a history of unprofitable operations, and poor quality labor, 
(FF 143-75, 1-304-24A; Op. at 1-219A, 221-22A). These 
findings and conclusions were based on evidence that 
United adduced supporting the legitimate need for closing 
Tiquisate, and the court found ‘‘no accumulation of cir 
cumstantial evidence preponderant enough to overcome the 
testimony and exhibits’’ in this regard. (Op. at I-222-23A), 

Alleged Boycott—Faced with indisputable findings 
based on overwhelming evidence, plaintiff tries to get by 
in its legal argument by using catch phrases, such as ‘*boy- 
cott’’ and ‘price squeeze.’’ (PB 112-18). ‘1 none of the 
cases from which plaintiff extracts these phrases, however, 
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did the court find that the closing of operations in an area 
for legitimate business reasons constituted monopolization. 
To hold that such a closing is a per se illegal boycott, as 
plain '‘ff contends, would mean that a business enterprise 
must continue all aspects of its operations without regard 
to their economics because to do otherwise would consti- 
tute, as a matter of law, a boycott of all suppliers of serv- 
ices and materials to the closed operation. 

As a matter of fact, United did not refuse to purchase 
IRCA’s railway service. It continued to use the railway to 
transport bananas from Bananera in northeastern Guate- 
mala to port until 1972 when it sold that division 
to Del Monte. (FF 163, 165(a), (b), 1-318-19.1; III- 
931A). United’s lesser need for rail services in Guatemala 
resulted from the closing of the West Cvast division as 
part of the company’s conversion to a new type of banana 
for which this region was not suited. Under no stretch of 
the imagination can this be deemed a boycott as that term 
is used in the Section 2 cases relied on by IRCA.* 

For example, in Eastman Kodak Co. vy. Southern Photo 
Materials Co., ‘73 U.S. 359 (1927) (cited at PB 112), the 
Supreme Court . ‘ld that it could not overturn as a matter 
of law a jury finding of intent to perpetuate a monopoly 
where Kodak unsuccessfully sought to acquire plaintiff—a 
wholesaler of photographie materials—and then refused to 
sell to plaintiff at wholesale prices, thus putting plaintiff 
at a disadvantage with other competitive dealers that Ko- 
dak had successfully acquired. In Lerain Journal Co. v. 
United States, 342 U.S. 143 (1951), the triai court found 
‘‘ynequivocally’’ that a newspaper publisher’s refusal to 
accept advertisements from customers who also advertised 
on a competitive radio station ‘‘was aimed at... the 
complete destruction and elimination’’ of the radio statior 
in order to restore the newspaper’s monopoly in the loca! 
advertising field. 

* The court found that United never asked anyone not to deal with 
IRCA (CL 2, I-359-60A), and therefore the cases cited which 


hold concerted refusals to deal to be unlawful are also inapplicable. 
(PB 113-18). 
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Here the district court found that, unlike the cases on 
which plaintiff relies, the closing was not ‘‘aimed’’ at 
IRCA since, among other things, there was a company- 
wide policy, based on the Valery development, to close 
a number of divisions and sell off land in others. (CL 13, 
1-363-66A ; FF 136-37, 1-301-02A; Op. at I-228A). There- 
fore, it could not have been intended as a boycott of IRCA. 
(CL 2, 1-359-60A). In addition, unlike the plaintiffs in 
Kodak and Lorain Journal, IRCA was not a competitor in 
the allegedly monopolized market so that even if the clos- 
ing was aimed at IRCA, it would not necessarily exclude 
competition in the banana business. Indeed, accepting 
arguendo as the court did, the alleged market for importa- 
tion of bananas into the United States solely from Guate- 
mala (Op. at I-215A), the closing down of operations on 
the western side of Guatemala can hardly be deemed an 
act which enlarged or even maintained United’s position 
in the assumed relevant market; to the contrary, it nar- 
rowed the scope of its operations there. Accordingly, the 
closing was not in maintenance of an alleged monopoly. 

Alleged ‘‘Price Squeeze’’—P'aintiff also urges that 
United’s attempt ‘‘to beat down IE.CA’s charge for trans- 
portation services,’? accompanied by an alleged threat of 
abandonment of the Tiquisate plantation, constitutes appli- 
cation of ‘‘a price squeeze on a supplier of transportation 
service.’’ (PB 114, 118). Once again, plaintiff’s asser- 
tion is belied by Judge Gurfein’s contrary findings. The 
court found there was no promise by United that even if 
rates were lowered, Tiquisate would continue as a banana 
operation in light of the agronomic probiems in that loca- 
tion, of which IRCA was iaformed. (Op. at 1-217A). 
Based on the adverse natural factors affecting banana cul- 
tivation, the court concluded that ‘‘The overwhelming facts 
leading to the decision to close Tiquisate pertained not to 
the IRCA freight rate but to Tiquisate’s disadvantages in 
the production of Valery compared to other divisions ....”’ 
(CL 13(e), I-364A). 

Moreover, plaintiff cites no case holding that an attempt 
to bargain down a price sought by a supplier of services 
can be considered a monopolistic act as a matte: of law. 
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The logical consequences of such a rule would require any 
firm with a large market share to pay whatever prices a 
supplier asks even where, as Judge Gurfein found in the 
case of IRCA, that supplier’s demands may result from the 
fact that it is itself a monopoly. (Op. at I-218A; FF 2, 
1-253A). 

The term ‘‘price squeeze,’’? as used in a Section 2 
context, has its origin in United States v. Aluminum Co. 
of America, 148 F.2d 416, 4°6-38 (2d Cir. 1945) (cited at 
PB 112), where the Court held that it was an unlawful 
exercise of monopoly power for Alcoa (both a supplier 
of raw ingot to manufacturers of aluminum sheet and itself 
a manufacturer of sheet) to drive its competitors in the 
manufacture of sheet out of business by first charging them 
unfairly high prices for ingot they needed to make the 
sheet, and then undercutting their sheet prices. This prac- 
tice bears no resemblance to United’s bargaining with 
IRCA for the price of railroad services. 

Nor is United States v. Griffith, 334 U.S. 100 (1948) 
(cited at PB 112-16), analogous o» this point. That was 
one of a line of motion picture .«titrust cases in which 
the Court found that theatre owners unlawfully used their 
monopoly power in towns where there were no competitive 
theatres by demanding exclusive film rights in towns where 
other theatres were present, thus foreclosing the competi- 
tive theatres from receiving films and competing. Here 
again, the distinctions are numerous—United and IRCA 
are not competitors; United sought a reduced rate, not an 
exclusive right; and most important, competition was in 
no way foreclosed by United’s bargaining on rates. United 
only sought a lower rate, not a rate that favored it over 
competitors. (Op. at I-223A). 

Alleged Reprisal—Plaintiff devotes much of its brief to 
its attempt to prove that ‘‘[»]ut for United’s reprisal for 
Ripley,’’ United would have continued to produce bananas 
at Tiquisate. (PB 49, 107). Again, the facts as found by 
the trial judge completely dispose of plaintiff’s point. The 
trial court rejected the alleged reprisal motive because 
affirmative evidence established that other motives, princi- 
pally involving the conversion to the Valery banana, 
prompted the liquidation of Tiquisate. (Op. at I-228A). 
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The court’s finding that United lacked any intent to seek 
reprisal against plaintiff is unass: ‘lable. (Point I, supra). 

Moreover, as a matter of law, reprisal has no bearing 
on whether an antitrust violation has been committed since 
it has nothing to do with suppression of competition which 
the antitrust laws are designed to guard against. As this 
Court held in House of Materials, Inc. v. Simplicity Pattern 
Co., 298 F.2d 867, 870 (2d Cir. 1962), there was no violation 
of the antitrust laws despite the finding of the district court 
that : 


‘‘[T]he sole motivation for [the defendant’s] refusal 
to deal with the plaintiffs below was its desire to 
retaliate for the treble damage action brought against 
it by those plaintiffs.’’ (Jd. at 869). 


Thus, this Court held that a termination of dealings, how- 
ever malicious the intent, was insufficient to make out an 
antitrust violation absent facts necessary to fulfill the 
elements of a Sherman Act infraction.* (Id. at 870-71). 
Here, unlike House of Materials, the lawsuit for which 
reprisal is alleged was not even an antitrust case. Plain- 
tiff claims that United acted in retaliation against a 
state court judgment for breach of fiduciary obligation. 
The contention that United’s actions were contrary to 
Referee Hammer’s admonitions in Ripley (PB 13-14) 
has no relevance to a claim under the federal antitrust laws. 


B. Disposition of Tiquisate 


Plaintiff itself recognizes in its brief that to constitute 
unlawful abuse of monopoiy power, the closing of Tiquisate 
must have been used ‘‘as a means of United’s maintaining 
its monopoly or foreclosing competition.’’ (PB 112). See 


* Other cases have held thet an intent to injure will not trans- 
form into antitrust violations acts that otherwise lack the proscribed 
anticompetitive purpose and effect. Hunt v. Crumboch, 325 U.S. 
821, 824-26 (1945) ; Dart Drug Corp. v. Parke, Davis & Co., 344 
F.2d 173, 186 n.6 (D.C. Cir. 1965); Harrison v. Prather, 435 F.2d 
1168, 1176 (Sth Cir. 1970), cert. denied, 404 U.S. 829 (1971). See 


also cases cited at p. 70 n., infra. 
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Coniglio v. Highwood Scrvices, Inc., 495 F.2d 1286, 1293 
(2d Cir.), cert. denied, 419 U.S. 1022 (1974). Thus, plain- 
tiff contends that United not only closed Tiquisate but 
‘foreclosed potential competition from taking it over.”’ 
(PB 122). The facts found by the district court are pre- 
cisely to the contrary. 

Prior to closing the division, United leased some of the 
land at Tiquisate as a means of putting it in productive use, 
thus avoiding squatters and government agrarian reform 
takeover. (FF 189-95, I-329-32A). United had no general 
policy, as plaintiff asserts (PB 39), to prohibit banana 
growing on land it was leasing or selling. (Op. at 1-224). 
Plaintiff did not prove that United ever refused to lease 
land for banana growing, or that any lessees had the intent 
or capacity to grow bananas. (FF 199, 1-334A). All of 
the leased land was eventually sold in the liquidation of 
Tiquisate without any restrictions on its future use. (FF 
196, 212, I-332A, I-338A; Op. at I-224A). 

The district court rejected plaintiff’s assertion that 
United acted in furtherance of monopolization in its dis- 
posal of the Tiquisate land. (Op. at I-222-24A, 227A). It 
accepted Sunderland’s testimony, which was consistent with 
the documentation, that United did not place any restric- 
tions on the future use of Tiquisate land by purchasers. 
(Op. at 1-224A; FF 196, 212, 1-382A, 338A; Tr. 1124). 
Sunderland’s testimony, as reflected in the court’s findings, 
also established that United did not have a policy to re- 
frain from selling Tiquisate to a banana producer; those 
responsible for United’s land disposal were not instructed 
to refrain from selling land to banana growers; and the 
availability of the land was publicized. (FF 215-17, 1-338- 
39A; FF 227, I-343A). The fact is, as the court found, 
that no one offered to buy the Tiquisate land for bananas, 
and there were no purchasers with the intent, preparedness 
and capacity to produce bananas at Tiquisate. (FF 213-14, 
1-338A; FF 219, I1-340A). The same adverse agronomic 
conditions that persuaded United to close the division, en- 
couraged the Jand buyers to grow other products, such as 
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cotton, which were not subject to destruction from Panama 
disease, windstorm, bruising in rail transportation and the 
like. (IF 218, 1-339-40A; Op. at I-225A). 

As Sunderland testified and the court found, United 
made affirmative efforts to sell Tiquisate to a ary sg 
banana producer, but they were of no avail. (FF 227-2! 
1-343-45A; Op. at I-225A). United’s unsuccessful ttle 
to sell to its major competitors, Ecuadorian Fruit Co. and 
West Indies Fruit Co. are reflected not merely in testimony 
(IV-A1802-03) but also in contemporaneous documents (II- 
767-974 ; ITI-1139-40A). IRCA argues that United ‘‘did not 
try to sell Tiquisate to Eeuadorian’’? (PB 38); but the 
court reeognized that even though a memorandum in- 
dicated that no division was specifically mentioned in 
United’s offer, none was excluded; Ecuadorian was in- 
formed that United would ‘‘consider all prospective bid- 
ders’’ and United allowed the buyer to choose the area 
it desired. (FF 229(b), I-344A). Moreover, Ecuadorian 
had earlier rejected any interest in buying Tiquisate on 
the ground that bananas could not be ‘‘grown profitably 
there to be sold competitively in the United States’? (FF 
229(a), 1-344A; IV-A1803)—the same conclusions reached 
by United’s own experts when it later decided to close the 
division. (FF 167-68, I-319-21A).* United could not 
sell to its largest competitor, Standard Fruit (even if that 
company wanted to reenter western Guatemala after hav- 
ing beer driven out by a devastating hurricane), because of 
an express prohibition in an antitrust consent decree en- 
tered in 1958. (FF 230, 1-345A).** 


* IRCA’s only response to the West Indies Fruit Co. negotiation 
is that the precise “prospectus” furnished the buyer was not pro- 
duced (PB 133) (because it was not extant in that form). However, 
the financial data and studies prepared for such purposes were fur- 
nished in detail and marked by plaintiff as an exhibit in its attempts 
to prove some of the advantages of the Tiquisate location. (II-753A). 
(See FF 228, 229(d), I-343A, 345A). 


** Such a sale, and not the three excluded letters of pleasantries 
between the presidents of United and Standard (cited at PB 104, fn.) 
is what Sunderland explained was prohibited by the consent decree. 


(IV-A1802-03). 
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The only other possible buyer was O. Roy Chalk, an 
entrepreneur who was Chairman of IRCA and negotiated 
on behalf of some undisclosed syndicate. (FF 233(a), 
1-346A). United presented the history of these negotia- 
tions in detail through the testimony of its officers, Sunder- 
land and Fox, together with memoranda reflecting each of 
the parties’ contacts. Chalk did not testify, although his 

‘position testimony touched on the matter. The trial 
court made extensive findings from which it coneluded that 
Chalk was ‘‘reluctant’’; that he never made a firm offer; 
that he ‘‘was slippery in the negotiations’’; that he made 
‘*unreasonable’’? demands; and ‘‘[h]le did not come up 
either with a total price or a means of independent 
financing.’’ (Op. at I-225-26A; FF 231-45, 1-345-59A). 
Contrary to plaintiff’s assertion (PB 130), the district 
court found that ‘‘|t|hroughout the negotiation, United 
aad made a good faith effort to sell Tiquisate to Chalk.’’ 
(FF 245, 1-358-59A ; Op. at 1-227A). United supplied Chalk 
with detailed data concerning Tiquisate which Chalk re- 
quested, and provided him with dollar figures indicating 
the price bracket from which negotiations could begin. 
(Id.).* United promptly answered Chalk’s inquiries and 
followed up with telephone calls when United’s responses 
were ignored. (FF 245(c), I-358-59A). 

Of all the many reasons ascribed by the court to United’s 
inability to sell Tiquisate to Chalk, plaintiff attacks the 
legitimacy of only one—the failure of such a sale to meet 
the requirements of the consent decree which ordered 
United to divest a division. Sunderland justifiably believed 
that a sale to Chalk would have failed to comply with 
the decree, for example, because of the Justice Depart- 


* As the trial court recognized, United described Tiquisate to 
Chalk as favorably as it could consistent with United’s determination 
that Tiquisate, while possessing some advantages, was the worst area 
compared with United’s other divisions which it decided to retain. 
(FF 143, I-304A; FF 245(d), I-359A). Chalk was told of Tiqui- 
sate’ s agronomic problems as well as its few advantages (id.; Op. at 
1-257A; I1-383A; II-709A; III-1276A), and the court expressly 
found that no affirmitive misrepresentations were made to him. (Op. 
at I-225-26A). 
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ment’s doubts as to whether Chalk was an ‘‘eligible per- 
son’’ or Tiquisate was a viable division. (FF 241, 1-353- 
55A). Plaintiff urges that United should have sold the 
lands without receiving credit under the decree. But the 
court found, in accord with the contemporaneous memo- 
randa, that ‘‘Chalk was only interested in proceeding under 
the decree because [inter alia] he did not have the financial 
sapability to make an outright purchase of Tiquisate assets 
_.. 2? (FF 240, 1-353A; II1-1220-22A). Accordingly, the 
failure to meet the decree’s requirements was an additional, 
non-monopolistie reason for United’s decision to refrain 
from further pursuing a sale to Chalk. 

In any event, United’s decision in January 1964, after 
almost six months of fruitless negotiations, not to proceed 
further with Chalk was predicated on Sunderland’s view, 
expressed in his testimony, that the ‘‘negotiations gave no 
indication of any sincere effort [by Chalk] to want to ae- 
quire Tiquisate property’’; and Judge Gurfein accordingly 
found that the chance of a deal was remote through no fault 
of United. (FF 243, I-357A; Op. at I-227A). The court also 
accepted Sunderland’s conclusion that having decided to 
close the division, United had to proceed promptly in order 
not to risk adverse government action and labor strikes 
against the operation it was maintaining in northeastern 
Guatemala, as well as the loss of opportunity to obtain valu- 
able consideration for the Tiquisate land which was then in 
demand for cotton growing and other purposes. (Jd.). 

The district court also found that Chalk’s lack of intent 
to enter the banana business in western Guatemala was evi- 
denced by his failure to purchase lands other than Tiquisate 
or to repurchase lands committed by United to others. 
(FF 244, 1-357-58A). Plaintiff says Chalk could not 
make such repurchases because of an alleged policy by 
United to remove irrigation and other equipment. (PB 132). 
However, the court found that the Tiquisate farms in fact 
‘‘eontained the necessary irrigation pipe and other equip- 
ment’’ at the time United was negotiating with Chalk and 
for some time thereafter because United continued to pro- 
duce bananas on the land until August 1964, some eight 
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months after the Chalk negotiations aborted. (FF 244(c), 
[-358A).* Chalk also failed to purchase other vast acreage 
in western Guatemala which was not owned by CAG and 
which was available, including the land on which Standard 
had previously grown bananas, (FF 244, I-357-58A). 

In sum, the evidence established that Sunderlasd and 
Fox pursued negotiations with Chalk in meetings and tele- 
phone calls, and submitted data to Chalk over a period of 
almost six months even theugh Chalk made unrealistic de 
mands and never made a firm offer. (FF 245, 1-358-59A). 
On the basis of this record, the court was correct in finding 
that the deterioration of the Chalk negotiations was not 
United’s fault. (Op. at 1-227A). 

Plaintiff also contends that United sought to foreclose 
competition from taking over Tiquisate by allegedly remov- 
ing irrigation equipment and some railroad trackage. (PB 
39, 123-24). Judee Gurfein, however, explicitly rejected this 
contention as a matter of fact based on the testimony and 
contemporaneous memoranda, (FF 221-26, 1-341-43A). 
Thus, the court accepted Sunderland’s testimony that 
United in faet sold Tiquisate agricultural equipment to the 
land purchasers who wanted it. (FF 222, I-341A). Land 
purchasers often did not desire or offer to buy the ex- 
pensive equipment because they planned to grow cotton, 
which required no irrigation equipment. (FF 223, 1-341- 
42A).** In short, having made affirmative good faith but un- 
successful efforts to sell Tiquisate to a banana producer, 
United had legitimate business reasons to remove valuable 
equipment that was not wanted or needed by other land pur- 


* Chalk refused to offer to pay for the equipment in any event and, 
as contemporaneous memoranda and letters establish, he was willing 
“to discuss” only expending $100 an acre, which was the minimum 
price United was getting from others for land aione without this 
valuable equipment. (FF 239, I-352-53A). For the same $100 
an acre, Chalk also wanted distribution facilities, management per- 
sonnel and ships as part of a divestiture under the consent decree, as 
well as the assets other than land located at Tiquisate. (Jd.). 


** United’s laudable intentions were also evidenced by documents 
proving that its Tiquisate subsidiary (CAG) left intact the major 
facilities such as hospitals, telephones, drinking water, workshops and 

her facilities United had created. (FF 226, I-343A). 
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chasers, and to transfer it to its plantations or. the eastern 
side of Guatemala where it was needed to convert to the 
new Valery type of banana. (FF 224, 1-342A). United 
had advised the Guatemalan government that it would use 
these assets to expand the Bananera plantation, and thus 
provide benefits to the country’s economy even though it 
was closing a division there. (/d.). The court’s findings 
that United’s conduct in this regard was not to prevent com- 
petitive banana production are thus firmly supported by the 


evidence. (FF 221, I1-341A). 


C. Other Contentions on Intent to Monopolize 


Plaintiff also asserts that United closed Tiquisate to use 
an alleged monopoly position in Central America ‘‘to beat 
the independents from Keuador and thus, to monopolize 
the United States market.’’ (PB 125)." Plaintiff relies 
on the court’s finding that United’s development of the 
higher yielding Valery and the concomitant decision to 
close down various operations including Eeuedor and Ti- 
quisate was in the ‘thope’’ of competing more effectively 
against independent shippers from Eeuador. (FF 139, 
[-302-03A ).** 

Far from evidencing intent to monopolize, United’s 
crash research into the development of a Panama disease- 
resistant variety and its decision to reduce costs by clos- 
ing unneeded divisions was an effort to extricate the com- 


pany from a condition of serious and deepening financial 


* The Court neither found nor assumed arguendo that bananas 
from Central America, excluding South America or the Caribbean, 
was a relevant market. Such an assertion is inconsistent with the 
facts found. See Point VI(A), infra at p. 62. (See Op. n.13 at 
1-250A ). 


** Inconsistently, plaintiff also challenges (PB 42) United's 
earlier purchases in Ecuador, which were not for anticompetitive 
reasons, but rather as a stop gap source of supply in order to remain 
in business pending the gradual transition which was necessary from 
the Gros Michel to the Valery. (FF 186, I-328A). Plaintiff's 
post hoc cost analysis overlooks the extremely large investment in 
iew plantings that United would have had to make. (FF 102, I- 
288A ; Tr. 1951-52). For this reason, bananas could be purchased in 
Ecuador where no investment was required at a lower cost than United 
could produce them in Tiquisate or elsewhere. (FF 132, I1-298-300A). 
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distress. (FF 130, 1-297A; Op. at 1-216A). United’s costs 
were rapidly rising, causing earnings to drop sharply, due 
to the higher costs needed to develop new planting areas to 
replace those infected with Panama disease. At the same 
time, prices were falling due to heavy competition from 
Ecuador, where the government was absorbing development 
expenditures for local growers. Statement of Facts, supra 
at p. 8. It was in this context that, as the court put it, 
‘‘Sunderland was required to find a solution to the eco- 
rather tian 
seeking ways to maintain alleged monopoly power. (Op. 
at I-216A). 


As was recently held in dismissing a Section 2 claim, 


nomic difficulties of the company as a whole, 


where defendant reacted to competitive crosion of its mar 
ket position, ‘‘to prohibit such actions is to protect the 
others in the market from ordinary competition’’ and 
would be ‘fan inecorreet interpretation of [the] law.’’ 
Telex Corp. v. International Business Machines Corp., 
510 F.2d 894, 927 (10th Cir. 1975). As a matter of law, 
‘*the consequences of a superior produet,’’ i.c., the Valery 
banana and ‘‘business acumen’’ are not monopolistic. 
United States v. Grinnell, 384 U.S. 563, 570-71 (1966).* 
Finally, IRCA presents the nove! proposition, for which 
it cites no authority, that the legality of United’s conduct 
should be judged by its results so that an increase in 
market share is in itself proof that preceding business 
actions had a monopolistic purpose. (PB 126). In fact, 
there was no proof that the changes in United’s share in 
the market for importation of bananas into the United 
States were, in the context of the overall operation of the 
company, attributable in any way to the closing of a single 
division. Moreover, plaintiff did not prove that the clos- 
ing of Tiquisate resulted in an increase in market share; 
to the contrary, even accepting arguendo IRCA’s figures, 
United’s share of the market for importation of bananas 
into the United States dropped from 55% to 48.1% to 42% 
during 1963 and 1964 when Tiquisate was being phased 


*In any event, IRCA would have no standing to claim injury 
from an action aimed at Ecuadorian competitors. (See Point VI 
(E), infra, at p. 67). 


31 


out and closed.* (PB 126; PB App. G). The following 
year saw a rise back only to the 1963 level of about 48.5%. 
In subsequent years, the share hovered between 53% and 
55%—well below the level in the years 1935 to 1961; and 
not within monopoly range under the applicable case law. 
(See p. 63, infra). The trial court cannot be faulted for 
failing to infer willful maintenance of monopoly power 
from these abstract statistics alone. 

In conclusion, there has been a total failure of proof 
on one of the two essential elements of plaintiff’s claim of 
monopolization as defined by the Supreme Court in the 
legal diseussion presented at the outset of this Point. 
Plaintiff has failed to prove that United willfully com- 
mitted any unlawful acts with the requisite intent to pro- 
mote a monopoly. To the contrary, the court found on the 
basis of testimony and documents offered by defendant 
that its intent in closing Tiquisate was a reaction to severe 
agronomic problems, particularly Panama disease and 
windstorms, which led to the development of the Valery 
banana and the closing of divisions that were least suited to 
the cultivation of that variety. (Op. at 1-221-22A). Plain- 


tiff also failed to prove that the closing of Tiquisate was 


either intended to exclude or had the effect of excluding 
competition from the importation of bananas inco the 
United States or enabling United to control prices in that 
market. (CL 5, 6, 1-360-61A). To the contrary, the court 
found that United made good faith efforts to sell the land 
for banana cultivation, .ut that buyers were not interested 
because of blowdowns, the lack of government support, and 
other agronomic and financial factors. (Op. at I-224-25A). 

Accordingly, the court’s finding that United did not 
willfully acquire or maintain monopoly power should be 
affirmed as being completely supported by the record and 
not clearly erroneous. 

* United submitted market share data that were different. (III- 
939-40A). The court did not resolve the conflict because it was 
unnecessary to reach the issue of whether monopoly power could 
be inferred from market share since there was no proof of the other 
essential element—willful maintenance of monopoly power. (Op. a. 
13 at 1-250A; CL 5-7, 1-360-61A). 
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The court properly found that United did not en- 
gage in any contract or conspiracy to suppress com- 
petition. 


Plaintiff urges reversal of the findings that United did 
not engage in any unlawful contract, combination or con- 
spiracy in violation of Section 1 of the Sherman Act. (PB 
138). In support of this alleged violation, plaintiff relies 
principally on its First Claim in which it charges that 
United required IRCA to engage in discriminatory rates 
and practices. (FF 22, I-2 6A). 


A. The Absence of Contracts in Restraint of Trade 


Plaintiff first contends that such discrimination was re 
quired by United in its contracts with .RCA, (PB 139), 
The district court expressly found that ‘IRCA was not con 
tractually obligated to discriminate in favor of CAG 
and United against their competitors.”’ (FF 61, L-274A). 
Corroboratory of the plain meaning of the contracts that 
were in evidence (11-658-89A) was the fact that the 1958 
consent decree prohibited contracts in which United re 
quired any common carrier to discriminate against other 
shippers. (Op. at 1-203A; FF 62, 1-274A; IIL-1230A, {VI 
(A)(9)). Immediately following, the entry of the decree in 
1958, Inzer Wyatt, then counsel to IRCA, together with the 
firm representing the Ripley plaintiffs,* as well as United’s 
counsel, independently studied the relevant contracts nd 
found no provisions requiring such discrimination by 
IRCA. (Op, at 1-203A; FF 62-66, 1-274-75A). 

Moreover, the continuation of the contracts after the 
Ripley judgment in 1957 was not caused by United. It 
was IRCA who urged the New York State courts in the 
Ripley ease to order the relevant contracts to continue in 
force in their original form (except for the line haul rate 
which plaintiff does not challenge), (PB 94-95; FF 65, 
1-275A; FF 74, 1-277A; FF 122-23, 1-294A). Nor did 


* IRCA's present attorney was co-counsel for the Ripley plaintiffs. 
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IRCA ask United to alter or amend these contracts (FF 68, 
1-276A; FF 74, 1L-277A). 

Plaintiff claims that the district court, in finding no 
contractual obligation to diseriminate, ‘‘overlooked’’ a 
provision relating to the use of railroad equipment leased 
by TRCA from United’s subsidiary CAG. (PB 142). How- 
ever, there are express findings concerning this provision 
to the effect that the parties treated the leasing arrangs 
ments as bona fide and indeed, plaintiff’s counsel conceded 


that CAG owned the railroad cars in question. (FF 69, 


1-276A). It is not discriminatory to make arrangements 
with « railroad to provide transportation services on the 
shipper’s own freight cars. There is no evidence that 
Standard Fruit or any potential competitor was precluded 
from making the same arrangements for the use of its own 
ears, (FF 96, 1-286A). Thus, the court found that ‘‘TRCA 
was entirely free to allocate all or any part of its own 
banana cars and locomotives to others, or to buy more 
equipment or to operate others’ equipment if necessary.’’ 


(FF 86(d), I-284A; FF 122, 1-294A).* 


B. The Absence of Conspiracy Through 
Alleged Stock Control 


The second aspect of plaintiff’s conspiracy claim is that 
United exercised control over IRCA, through the ownership 
of a block of stock, to require IRCA to discriminate against 
competitors. (PB 139, {1(b)). United sold its IRCA stock 


* The Ripley plaintiffs’ counsel, who was co-counsel in this case 
at trial, advised the Ripley judge: “If we get fair rates on bananas, 
we don't make any complaint about the equipment arrangement . . 
(Ripley Transcript, p. 18,934, June 15, 1955 (cited in Record Doc. 
No. 178, p. 20)). Accordingly, the Ripley judgment provided that 
there was “no determination . . . as to ownership, now or in the future, 
of the locomotives and banana cars furnished to International Railways 
of Central America under the contract with Compania Agricola de 
Guatemala.” (FF 69(c), 1-276A). Morvover, the allegation (PB 96) 
that the leasing arrangements in 1936 were “a facade” to “disguise” 
low rates was cured by tne Ripley judgment which raised the rates to 
an amount concededly nondiscriminatory. (PB 94-95). Thus, the 
Ripley findings as to the situation in 1936, on which plaintiff relies, 
are in this case a “red herring,” having no bearing on the post-Ripley 
arrangement which was regarded as bona fide and nondiscriminatory 
by IRCA, the Ripley plaintiffs, United and CAG. (Op. at I-203A). 
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in January 1962 so that only the 11 months precedir ¥ the 
sale remain in issue during the limitations period which 
begins February 16, 1961. (FF 76, I-278A). Judge 
Gurfein expressly found that ‘‘By February 16, 1961 the 
control of IRCA by UF had been dissipated.’’? (Op. at 
202A; FF 75 et seq., I1-278A). This finding was firmly sup- 
ported by Sunderland’s testimony, confirmed by busi- 
ness records, as to United’s avoidance of any meddling in 
IRCA’s internal affairs and its diligent efforts to sell its 
IRCA stock as required by the 1958 consent decree. (FF 76, 
I-278A; III-1231A, FVII; FF 80-82, 1-279A; FF 126, 
1-295A). The court also found that by February 1961, the 
IRCA board was independent of United. (Op. at I-202- 
03A; FF 75-77, I-278A). During the limitations period 
there were no United employees or officers on the IRCA 
board. (FF 77, 1-278A). In 1961 and thereafter United 
did not vote its IRCA stock or participate in the selection of 
nominees for the board of directors. (IF 78-81, I-278-79A). 
Based on a detailed analysis of each IRCA director’s 
personal history and relationships, the court found that a 
majority of the board was free of any control by United. 
(FF 83-84, 1-279-82A; Op. at 1-202-03A). 

Even prior to 1961 IRCA’s rates and practices wre 
not controlled by United. Thus, on the first summary 
judgment motion, this Court confirmed Judge Ryan’s find- 
ing that there had been at least three independent directors 
since 1959. (Op. at I-203-04A). The trial evidence re- 
vealed that after May 27, 1959 at least seven out of the 
nine IRCA directors were clearly independent and not con- 
trolled by United. (FF 124, I-294-95A).* Moreover, 
plaintiif failed to prove that United exercised control 
over IRCA’s directors at least from May, 1959 forward. 
(FF 125, 1-295A). Thus, the IRCA corporate minutes in 


evidence from March, 1956 on do not reveal a single ‘n- 


* In addition to the three directors found by the Court of Appeals 
to be independent, Haase testified that he was not controlled or dom- 
inated by United, and three additional directors were reelected to the 
IRCA board in the 1961 election at which United did not vote its 
stock or participate in the selection of nominees. (FF 124, I-294- 
95A). The IRCA board after January 1962 also was found inde- 
pendent. (FF 86, I-283A). 


35 


stance where there was a split vote regarding the adoption 
of any rate or practice as between directors allegedly domi- 
nated by United and others who were unquestionably in- 
dependent. (FF 126(b), 1-295A).* 

Absent control, IRCA was free to alter any of the rates 
and practices complained of, and hence such rates and 
practices cannot be deemed to have been conspiratorially 
imposed in violation of law. (FF 85, 86, 1-283-84A). In 
fact, even after United disposed of its stock in January 
1962, IRCA did not change any of its rates or practices, 
thus confirming that they were not imposed by the exercise 
of any controlling stock interest. (FF 86, 1-283-84A). 

In view of these indisputable findings, grounded on a 
wealth of testimony and documentary evidence, plaintiff 
has failed to undermine the trial court’s conclusion that 
United did not combine with IRCA to restrain trade 
through ‘he exercise of control over it. (CL 1, I-359A; 
CL 8(d), 1-362A; FF 75, I-278A). 

Moreover, in light of the court’s findings of the absence 
of control, all of the cases cited by plaintiff referring to con- 
trol over transportation (PB 108-11), which plaintiff claims 
is an element of monopolization, are inapposite. 


C. The Absence of Discrimination 


Not only did plaintiff fail to prove any conspiratorial 
relationship between IRCA and United, either through 
contracts or the exercise of control; it also did not establish 
the alleged unlawful object of the conspiracy—discrimina- 
tion by IRCA against United’s competitors. The fact is, 
as the court found, that during the statute of limitations 
period, IRCA did not discriminate in rates or practices 


* Further evidence of IRCA’s independence during the late 1950's 
was its decision to oppose > position taken by United on the appeal 
in Ripley, and its refusal in , ty, 1957 to accede to a request by United 
that it call a special meeting of shareholders to ratify the contracts. 
(FF 126(c), (e), 1-296A; Op. n.7 at I1-247A). In addition, as 
early as March, 1956, McGovern, United’s representative on the 
IRCA board until February 16, 1961, refrained from participating in 
discussions or voting on matters pertaining to IRCA’s relations with 
United or Standard. (FF 126(d), 1-296A; FF 77(a), I-278A). 
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as between United and other banana shippers. (Op. at I- 
213-14A; FF 38, I-267A). 

Banana Line Haul Rate—Plaintiff concedes that it ‘‘is 
not claiming any discrimination in the rates paid on the line 
haul after February 16, 1961.’’ (PB 94). The Ripley 
judgment required CAG to pay the public tariff for all 
shipments on and after January 1, 1958. (FF 115, I-291A). 

Even prior to 1958, discrimination was not estal lished 
in the line haul rate even though the rates differed. Thus, 
plaintiff failed to prove that IRCA rendered the same 
services to Standard (the only other competitor in Guate- 
mala) as it did to CAG, in return for a different line harl 
rate. (FF 110-12, I-290A). In order to prove discrimination, 
it is necessary to establish not only a difference in rates, 
but also that the different rates were in payment for equiv- 
alent services.* 

Thus, the line haul for pickup and delivery of Stand- 
ard’s bananas was 70 miles more each way than the com- 
parable run for CAG. (FF 113, 1-291A).** In addition, 
IRCA ‘spotted’? empty banana cars at Standard’s banana 
farms to pick up shipments while CAG had to operate its 
own internal railway at its own expense, and turn over its 
bananas to IRCA at a junction with the main line. (Op. at 
I-208-09A ; FF 114, I-291A).+ 

Import Line Haul Rates—In its brief, IRCA states that 
it ‘‘conceded there was no discrimination on this item in 

* Harlem River Consumers Coop. v. Ass’d Grocers of Harlem, 
Inc., 371 F. Supp. 701, 710 (S.D.N.Y.), aff'd per curiam, 493 F.2d 
1352 (2d Cir. 1974). See also Continental Baking Co. v. Old Home- 


stead Bread Co., 476 F.2d 97, 103 (10th Cir.), cert. denied, 414 U.S. 
975 (1973). 


** A map (III-1122A) shows that Rio Bravo where IRCA picked 
up CAG’s cars (Op. at I-209A) is near mileage marker M-300 and 
Tecun Uman, where Standard’s plantation was located (Tr. 421), is 
at mileage marker M-375, a difference of about 75 miles. See also 
IV-A1512. 


+ These findings are supported by the testimony of van Diepen 
based upon actual visits to the Standard plantations. (I1V-A1911- 
13). The court did not credit the testimony on which plaintiff now 
relies (PB 106), noting that it was “really confused.” (Tr. 410-11); 
compare IV-A1503. 
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the statutory period.’’ (PB 95). The Ripley judgment 
eliminated any claim of discrimination by providing for an 
increase in United’s contract rate to the point where it 
paid the public tariff rate. (FF 119, I-292A). Even for 
the prior years, plaintiff did not prove discrimination in 
import line haul rates because it failed to offer competent 
evidence of the public tariff, which varied for different 
types of cargo, ur the amounts paid by others for carriage 
of the same goods for the same length of haul of imports 
by United. (FF 117-18, I-292A).* 

Use of Equipment—The court explicitly found that 
“IRCA did not discriminate in the allocation of banana 
ears.”? (FF 57, 1-273A). Thus, the record revealed that 
the number of banana cars available was generally suffi- 
cient to meet all the needs of CAG, United and Standard, 
who were the only companies shipping bananas in Guate- 
mala since at least as early as 1955. (FF 58, I-273A; FF 
110, 111, I-290A). It was also IRCA’s policy to do every- 
thing possible to move the bananas of all shippers with the 
least possible delay. (FF 60, I-273A). As a result of 
this policy, Standard never cancelled a cutting and never 
missed a ship. (FF 88, I-284A; Op. at I-213A). There was 
also no evidence that Standard ever asked IRCA to give it a 
greater share of the use of the CAG ears or that IRCA 
ever refused such a request. (FF 95, I-286A).** 

Dock Charges—The court found that IRCA did not dis- 
eriminate in regard to dock charges. (FF 34, I-266A). 
CAG loaded and unloaded its own ships on the pier at 
Barrios with its own labor, at its own expense. (Op. at 
1-206A ; FF 36, I-267A). Standard, United’s only competi- 
tor, used IRCA’s labor for this purpose and accordingly 
was charged wharfage for the work performed by IRCA 
labor in unloading bananas at the pier in Barrios. (FF 35, 
I-267A ; Op. at I-206A). Moreover, the IRCA board as early 


* The exhibit on which plaintiff relies for proof of pre-1961 rate 
differences (PB 95) does not fill the gap in its proof since it does not 
contain the amounts paid by others for carriage of the same goods for 
the same length of haul of imports by United. (FF 117, 1-292A). 


** As to the contentions regarding the removal of 100 CAG cars 
from Guatemala in 1956 (PB 99-100), see FF 120-21, I-293-94A. 
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as 1957 adopted a resolution to advise Standard that the 
railroad would agree to eliminate dock charges if arrange- 
ments could be made for Standard’s labor to take over the 
unloading. (FF 37, I-267A; Op. at I-207A). Thus, there was 
no difference in IRCA’s treatment of the two eamapernees 
In any event there was no competent proof that there was 
a cost advantage to United in performing its own unload- 
ing operations as compared with paying IRCA to do so, 
(Op. at I-206-07A; FF 41, 1-268A)." 

Practices at the Pier—The ecurt found that IRCA did 
not discriminate in regard to practions on its pier, and 
plaintiff’s claim in this regard was ‘‘sheer speculation.’’ 
(FF 53, I-271A; Op. at I-212A). When United arrived 
in Guatemala many years before this case, and there were 
no other banana shippers, it placed its loading conveyors 
on the north side of the pier. When Standard entered 
the banana business in Guatemala some years later, it 
installed its conveyors on an apron on the south side of 
the pier. In order to operate without interference from 

eargo loading on other parts of the IRCA pier, Standard 
loaded on its apron where its conveyors were located and 
United loaded from its side of the pier eee it had in- 
stalled its conveyors. (Op. at I-211A; FF 54, 1-272A). The 
only difference between the respective ae of the pier, on 
which plaintiff premises its allegation of discrimination, was 
three or four feet in the depth of the water, which the court 
found had no adverse effect on Standard or IRCA. (FF 
90, I-284-85A; see also FF 55-56, I-272-73A; Op. at 1-212A). 


\s to the testimony of Haase (which plaintiff erroneously says 
was accepted by the court (PB 101) ) the court said: “I am not going 
to take figures [on Standard’s dock charges] from somebody's head. 
You will have to have better proof than that for me....” (Tr. 73). 
PX 579 (II1-1401A-02A, cited at PB 101, fn.) was properly ex- 
cluded (see pp. 77-78, infra) and in any event would not fill the gap 
in plaintiff's proof since it merely refers .J one isolated instance of 
loading which included overtime costs that may not have been typical. 
Plaintiff cannot obtain support from the Ripley court, which ordered 
that United and CAG “shall continue to provide, at their own cost, 
for the operation of the removal of bananas from the cars and their 
placement aboard ship” and that under these circumstances, “equity 
and fair dealing did not require United to pay a wharfage charge on 
exports of bananas.” (FF 71, 73, 1-277A). 
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Accordingly, the court’s findings that there was no 
contract, combination or conspiracy in restraint of trade 
between IRCA and United are firmly supported by the trial 
court’s in-depth analysis of the extensive evidence. 


D. The Absence of Intracorporate Conspiracy 


Another conspiracy that plaintiff hypothesizes is be- 
tween United and its wholly-owned subsidiary CAG; but 
it does not specify in its argument in what manner they 
conspired or even what they conspired to do which re- 
strained trade in violation of Section 1. Nor is there any 
proof in the record that United and CAG, operating as 
separate corporate entities, in fact agreed either to require 
IRCA to discriminate against competitive banana produc- 
ers (First Claim) or to close Tiquisate for the purpose of 
achieving some anticompetitive effect (Third Claim). 

Plaintiff simply cites Perma-Life Mufflers, Inc. v. In- 
ternational Parts Corp., 392 U.S. 134, 141-42 (1968), for the 
proposition that ‘‘the facts of common ownership could 
not save [defendants] from any of the obligations that the 
law imposes on separate entities.’’ (PB 139-40). But in 
Perma-L‘fe, the Supreme Court merely reversed a sum- 
mary judgment for defendants and therefore did not reach 
the question of whether there was in fact an unlawful 
agreement. The quoted language plainly does not excuse 
plaintiff from the burden of proving facts to establish a 
conspiracy in restraint of trade. This vital distinction was 
recognized by this Court in affirming a holding that a 
‘conclusory allegation of filial conspiracy’? between a 
parent and its wholly-owned subsidiary, without more, 
was insufficient to avoid summary dismissal. Beckman 
v. Walter Kidde & Co., 316 F. Supp. 1321, 1327 (E.D. 
N.Y. 1970), aff’d per curiam, 451 F.2d 593 (2d Cir. 1971), 
cert, denied, 408 U.S. 922 (1972); Knutson v. The Daily 
Review, 383 F. Supp. 1346, 1359 (N.D. Cal. 1974).* 


* This claim is also insufficient in law under the intracorporate 
conspiracy doctrine. See Point VI(B), p. 64, infra. 
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Accordingly, the district court’s conclusion that plain- 
tiff failed to prove that United had entered into a contract 
combination or conspiracy in restraint of trade should be 
affirmed as not clearly erroneous.* (CL 1-3, 1-359-60A). 


IV 


The court properly found that IRCA was not in- 
jured as a proximate result of any alleged antitrust 
violation by United. 


Plaintiff recognizes that to recover under Section 4 of 
the Clayton Act, it must upset the cria) court’s conclusion 
that it failed to prove injury as a proximate result of the 
alleged violations by United. (PB 150). Specifically, the 
district court held that ‘‘It is necessary for a plaintiff 
to prove that the acts claimed to be in violation of the 
antitrust laws caused damage, in this instance, actually 
kept potential shippers out of Guatemala. Story Parch- 
ment Co. v. Paterson Parchment Paper Co., 282 U.S. 559, 
562 (1931); Salerno v. American League, 429 F.2d 1003, 
1004 (2d Cir. 1970), cert. denied, 400 U.S. 1001 (1971); 
Bendix Corp. v. Balax, Inc., 471 F.2d 149, 163 (7th Cir. 
1972) [cert. denied, 414 U.S. 819 (1973) ].’’ (Op. at I-236A). 
Based on extensive factual findings, the court concluded 
that this burden was not met. (FF 87-109, I-284-90A; FF 
127-28, I-296A; FF 196, I1-332A; FF 199, 1-334A; FF 212- 
21, 1-338-41A; FF 237, 1-350-51A; FF 244, 1-357-58A; CL 
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15-21, 1-367-68A; Op. at 1-234-37A). 


* While in the portion of its appellate brief delineating the chal- 
lenged conspiracies plaintiff makes no mention of any alleged conspir- 
acy between United and Standard (PB 138-40), plaintiff alludes to 
such a conspiracy elsewhere. (PB 147). It was not among the issues 
or plaintiff’s contentions in the pre-trial order. (Amended and Sup- 
plemental Complaint 1-54-86A ; Pre-trial Order No. 2, Record Doc. 
No. 138). Accordingly, as the rial court correctly ruled, such a con- 
spiracy was never an issue int. case. (Tr. 1049-50). Fernandez v. 
United Fruit Co., 200 F.2d 414 (2d Cir. 1952), cert. denied, 345 U.S. 
935 (1953). 
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A. Lack of Injury Proximately Caused by Alleged 


Violations in the Limitations Period 


The Absence of Competitors with the Intent and Ca- 
pacity to Ship But For United’s Acts—A principal item 
of damage claimed by plaintiff in its complaint is some 
16 million dollars in loss of profits on the ‘‘transport of 
bananas competitive to United’? (Amended and Suppl. 
Complaint, §39(e)(i) at I-75A; see also §58(d)(i) at I- 
81A).* These damages are alleged to result from all 
of the antitrust violations asserted under Sections 1 and 
2 of the Sherman Act as well as Section 7 of the Clayton 
Act. As a prerequisite to proving a hypothetical loss of 
profits from competitive shipments, IRCA had to demon- 
strate that there were persons with the intent, prepared- 
ness and capability to grow and ship bananas in western 
Guatemala, and that they did not do so because of United’s 
alleged antitrust infractions. 

There is a wealth of authority supporting the logical 
proposition that an antitrust plaintiff claiming injury from 
unlawful conduct excluding it from a business or market 
can only prove injury under Section 4 of the Clayton Act 
by first establishing that it had the intent, preparedness 
and capacity to enter that business or market and would 
have done so but for the unlawful exclusionary conduct of 
defendant. Zenith Radio Corp. v. Hazeltine Research, Inc., 
395 U.S. 100, 126-27 (1969); Martin v. Phillips Petroleum 
Co., 365 F.2d 629, 633 (5th Cir.), cert. denied, 385 U.S. 
991 (1966); Volasco Products Co. v. Lloyd A. Fry Roofing 
Co., 308 F.2d 383, 395-96 (6th Cir. 1962), cert. denied, 372 
U.S. 907 (1963); Stearns v. Tinker & Rasor, 252 F.2d 589, 


* This trial only involved the issue of liability; i.e., violation and 
injury proximately caused by the alleged violations, the so-called “fact 
of damage.” The issue of the amount of damage was severed for later 
trial if liability was established. The standard of proof required to 
establish the fact of damage is stricter than that applied to calculate 
the extent of damages. Story Parchment Co. v. Paterson Parchment 
Paper Co., 282 U.S. 555, 562 (1931) ; Dantzler v. Dictograph Prod- 
ucts Inc., 309 F.2d 326, 330 (4th Cir. 1962), cert. denied, 372 U.S. 
970 (1963). Significantly, most of the cases cite’ by plaintiff in its 
argument (PB 107-49) are suits by the government where there was 
no requirement of proving injury and proximate cause. 
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606 (9th Cir. 1957); Triangle Conduit & Cable Co. v. Na- 
tional Electric Products Corp., 152 F.2d 398, 399 (3d Cir. 
1945); American Banana Co. yv. United Fruit Co., 166 F. 
261, 262 (2d Cir. 1908), aff’d without specific reference to 
this issue, 213 U.S. 347 (1909). 

If potential competitors of United would have to prove 
an intention, preparedness and capacity to enter the banana 
business in western Guatemala in order to establish injury, 
it necessarily follows that IRCA, whose claimed injury in 
directly derives from injury to these potential ent: *ts, 
must likewise establish the same elements in order to re- 
cover under Section 4." 

As the district court found, plaintiff adduced ‘‘no evi- 
dence’’ to prove that any competing banana producer would 
have entered Guatemala and shipped over the railway ab 
sent the alleged violations. (Op. at 1-234-35A). Not a single 
competitive banana producer was deposed or called as a 
witness to prove its ability to begin a banana business in 
western Guatemala or that it intended to do so but was 
dissuaded by the alleged unlawful conduct of United. (7d.). 

Plaintiff’s failure of proof is placed in legal perspective 
by the Zenith case on which paradoxically it relies. (PB 
150). In Zenith, the plaintiff asserted that it was fore- 
closed from entering the English television market as a 
result of an antitrust violation stemming from an illegal 
patent pool. Justice White defined the issve as whether 


**Zenith wanted and intended to enter, had the eapacity 
to do so, and was prevented from entering by its inabil 
ity to secure a patent license and by other operations of 
the English patent pool. Section 4 of the Clayton Act 
required that Zenith show an injury to its ‘business or 
property by reason of anything forbidden in the anti- 


*The burden of a plaintiff claiming indirect damages from lost 
profits in its dealings with those directly iniured does not usually 
arise in the context of proof of injury h e such claimants are 
denied standing to sue under the law app... in this and other cir- 
cuits. See Point VI(E), infra, at p. 67. Judge Gurfein, however, 
chose to deal first with the issues of causation and injury apparen 
because of the obvious failure of proof, and thus did not have to re: 
the legal question of standing. (Op. at I-237A). 
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trust laws.’ If Zenith’s failure to enter the English 
market was attributable to its lack of desire, its limited 
production capabilities, or to other factors independent 
of HRI’s unlawful conduct, Zenith would not have met 
its burden under § 4.”’ (395 U.S. at 126-27) (footnote 
omitted). 


The Supreme Court then ruled that ‘‘The Court of Appeals 
correctly rejected the inference that ‘Zenith intended to and 
was prepared to enter the English television market during 
the damage period.’ ’’ (/d. at 128). Although it recognized 
that Zenith ‘‘was interested in the English market’’ and 
that it ‘“‘had the facilities and the ability’? to enter, the 
Court nevertheless held that was insufficient because Zenith 
did not prove overt acts demonstrating that it pursued the 
development of a product to be se. 1 in that market. (Id. at 
127).° 


In light of its total failure of proof on this vital issue, 
p’«intiff is reduced to the argument, citing Zenith (Id. at 
120), that United’s alleged violations ‘‘necessarily’’ had 
an impact on it. (PB 157). But this reference in Zenith 
concerned the effeet of the illegal patent pool on Zenith in 
the Canadian market, after the plaintiff had proven its in- 
tent, preparedness and capacity to enter, did in faet 
enter and was repulsed. (Jd, at 118). Plaintiff’s error in 
interpreting Zenith to hold that proof of violation that is 
sufficiently serious obviates proof of the fact of damage is 


further demonstrated by the Supreme Court’s rejection of 


* The necessity for an overt act also was emphasized by the Sixth 
Circuit Court of Appeals in affirming the rejection of a claim for lost 
sales due to exclusion from a business in violation of the antitrust law 

“There was only a stated intention to enter this additional 
production with no overt act performed in connection therewith 
and no expectation of money to provide the required facilities 
Preparedness and capacity to engage in a business means more 
than an intention to do so and an ability to buy the necessary 
facilities.” (Volasco Products Co. v. Lloyd A. Fry Roofing Co.. 
308 F.2d 383, 395-96 (6th Cir. 1962), cert. denied, 372 U.S. 907 
(1963), cited approvingly in Zenith at 395 U.S. at 127 n.21). 

Accord, Stearns v. Vinker & Rasor, supra, 252 F.2d at 606; N.W. 
Controls, Inc. v. Outboard Marine Corp., 133 F. Supp. 493, 506-07 
(D. Del. 1971). 
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injury claims in the English market, even though the same 


unlawful patent pool existed there as in the Canadian 
market: 


**| T]he question at hand is not whether, if Zenith 
had decided to enter the market, the pool would have 
been a deterrent and inflicted damage. Rather, it 
whether Zenith was in fact constrained by the pool to 
stay out of England during the Camage period or 
whether Zenith’s own business caleulus led it to await 
more favorable conditions.’’ (Jd. at 128). 


Here the evidence shows that it was the ‘‘business caleulus”’ 
of the allegedly excluded competitors—not IRCA rates or 
practices allegedly required by United or United’s conduct 
in closing Tiquisate—which led others to refrain from 
growing bananas in western Guatemala and shipping on the 
railroad, (FF 87, 1-284A; FF 107-09, 1-289-90A; FF 218 
20, 1-339-41A; FF 229, I-343-45A ; Op, at [-225A, 234-35A). 

Finally, IRCA argues that it was cequired b: the court 
to prove who its customers would be whereas Zenith was not. 
(PB 160). However, IRCA, which was not itself a poten 
tial banana grower, is claiming damage derivatively as a 
result of the exclusion of its customers. (Op. at I-235A). 
In contrast, Zenith was direetly excluded and therefore had 
to prove its own intent and capability rather than that of 
its customers, 

Having demonstrated plaintiff’s failure to adduce evi- 
dence essential to meet the basic legal standard for proving 
injury from hypothetical lost shipments, we now analyze 
this and additional omissions in plaintiff’s proof on each 
claim. 

First Claim—Lack of injury from alleged discrim- 
inatory rates and practices. Apart from plaintiff’s failure 
to prove discrimination or that its rates and practices wor« 
dictated by United, there was no proof of injury caused by 
IRCA’s rates and practices. IRCA’s own former president, 
Haase, who was its chief witness at trial, conceded that 
IRCA did not lose any revenue as a result of the complained 
of rates and practices, (FF 89, 1-284A; IV-A1593, A1622). 
As Haase admitted, Standard, the only other shipper (FF 
110, 1-290A; Op. at I-208A) never cancelled a cutting and 
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never missed a ship because of any preference in the alloca- 
tion of banana cars. (FF 88, 1-284A; Op. at 1-212-13A). 
Nor did Standard ever ask the railroad for more cars, 
(FF 88, 1-284A; FF 94-96, 1-286A; IV-A1593-96; IV- 
A1621-22). As to the pier, there was no evidence that 
Standard had the intent or capacity to bring ix larger 
ships if it could have used United’s side of the pier or that 
it ever even asked to use Maited’s area, (FF 90, 1-2 4- 
85A; Op. at 1-212A). 

The requirement of demonstrating intent, preparedness 
and capacity is equally applicable to plaintiff’s claim that 
Standard would have expanded its operations if not for 
the railroad’s rates and practice:. (PB 143). Thus, in 
Vartin v. Phillips Petroleum Co., supra, the Court of Ap- 
peals held: 


‘‘Here we deal with the contention that a business 
expansion was envisioned, and we hold that the same 
rule applies. There must be a showing of intent to 
expand and of preparedness for the expansion.”’ (365 
F.2d at 633)." 


Here again, IRCA offered no witness to prove that Stand- 
ard had the finances, laborers or other capability or the 
interest to have expanded in the same area it ultimately 
decided to leave beeause of blowdowns. (FF 91-94, I-285- 
86A; Op. at 1-206-07 A, 234-35A). Whether or not Standard 
expanded elsewhere is not probat: of its intentions in 
* In this respect, plain! if did not even prove 
the comparability of the other areas for banana cul- 
tivation (FF 98, I-C87A), and United demonstrated the 
inherent disadvantages of western Guatemala compared 
to other countries where it and Standard were both 
expanding. (FF 107, 1-289A; FF 151-62, 1-307-18A; 
FF 229(a), 1-344A; Op. at 1-225A, 234-35A). In contrast 


Guatemala,” 


* As we have shown, the Supreme Court applied ~~ same analy- 
sis to Zenith's claim that it was foreclosed from expansion in the 
Canadian market. 395 U.S. at 118-25. Accord, Denver Petroleum 
Corp. v. Shell Oil Co., 306 F. Supp. 289, 308 (D. Colo. 1969). 


** The court found that “plaintiff has not shown that [Standard] 
expanded significantly in other locations rather than in Guatemala,” 


(FF 97, 1-287A (emphasis added) ). 


46 


to the total absence of any Standard Fruit witnesses or 
documents, plaintiff in Zenith presented the testimony of 
its officers as ‘‘to the similarities between the Canadian and 
American markets’? and the lower courts accepted their 
sworn statement that but fov the illegal patent pool they 
would have done as well in Canada, (395 U.S. at 122). 

Plaintiff also failed to prove the intent, preparedness 
and capacity of any other shipper to enter western Guate 
mala absent its rates and practices. (FF 99, 100, 128, 
[-287A, 296A). It has only listed some firms who purchased 
bananas in Eeuador (PB 145-46), who may well have 
lacked the financial capacity to undertake the development 
of their own plantations (IF 100-02, 1-287-S8A; Op., n. 12 at 
[-249A), or the willingness to risk their capital in an area 
subject to windstorms and other natural hazards. (/d.)." 
In similar circumstances, the mere existence of companies 
operating in other tropical countries was held by this Court 
to be insufficient to prove the requisite intent, preparedness 
and capacity needed to establish injury. In American 
Banana Co, v. United Fruit Co., sora (cited approvingly 
by the Supreme Court in Zenith, 05 U.S. at 127 n. 21), 
plaintiff, the owner of a banana piantation in Costa Rica, 
claimed that defencant’s monopolistic practices prevented 
it from buying elsewhere. In holding that the complaint 
failed to state a cause of action, this Court said: 


‘*In the present case... it is not alleged that the plain 
tiff had made any preparations to engage in the busi- 
ness of buying bananas independently of the operation 
of its own plantation, nor that it desired or intended to 
engage thercin as a separate and independent business. 
It is not averred that the plaintiff invested any money 
in preparing to engage in any such independent busi- 
ness; nor does the extent to which, nor even the coun 
try in which, it desired or intended to engajze therein, 
appear.’’ (106 F. at 264). 


The same deficiencies exist in IRCA’s proof. 


* Ecuador, unlike Guatemala, encouraged and aided banana pro- 
duction. (FF 108-09, 1-289-90A; FF 220, 1-340-41A). For these 
and other reasons, local farmers in western Guatemala did not cultivate 
bananas to be sold to importers. (FF 103, 104, 107, 1-288-89A). 
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Even if injury from IRCA’s rates and practices had 
been proven, the proximate cause would have been IRCA’s 
own inaction, not United’s conduct. Thus, the railway plain- 
ly was free during the late 1950's to alter any of the com 
plained of rates and practices, (FF 85-86, 1-283-84A; FF 
122-26, 1 294-90A; Op. at 1-207A). However, it failed to 
do so. Even after February, 1961, when the IRCA board 
was ur uestionably independent, and after January, 19C2 
when United no longer owned a controlling interest in 
IRCA, IRCA nevertheless did not change any of the com 
plained of rates and practices. (Op. et 1-202-03.4; FF 75- 
77, 1-278A; FF 83-86, I-279-84A). Thus, for example IRCA 
could have eliminated the dock charges to Standard about 
which it now complains. However, in March, 1961 its in- 
dependent board of directors, without any exercise of in 
fluence by United, did not take any action when Standard 
requested a change in arrangements at the pier. (FF 86, 
[-283-84A; Op, at 1-207A).* Similarly, IRCA could have 
made different arrangements for operations on various 
locations on the pier or for allocation of equipment about 
which plaintiff now com lains, but it did not do so. (/d.). 
Practices voluntarily pursued by plaintiff cannot give rise 
to » valid claim of injury. Royster Drive-in Theatres, Inc. 
v. American Broadcasting-Paramount Theatres, Inc., 268 
2d 246, 249 (2d Cir.), cert. denied, 361 U.S, 885 (1959). 

Third Claim—Lack of injury from United's plan to close 
Tiquisate and allegedly preclude competitors from acquir 
ing the land. Plaintiff did not prove that there was any 
prospective purchaser who had the intent, preparedness 
and capacity to buy the Tiquisate land for banana cultiva- 
tion or that United prevented such a purchaser from acquir- 
ing (ho land. (FF 213, 214, 1-338A). Here again, other 
reasons for not entering the banana business in Guatemala 
were demonstrated by the evidence. For example, land 
purchasers preferred to grow cotton in which there was 
an economic .oom, Cutton was not subject to the wind- 

* Plaintiff. speculates that IRCA's directors “remembered” that 
United voted its stock in 1958. (PB 103). No directors testified to 
such a state of mind, and nothing prevented them from taking action 
on Standard’s request sme two months later after the election when 
United had in fact refrained from voting its stock. (FF 81, 1-279A; 
FF 86, 1-283-84A) 
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storms and other natural hazards that made Tiquisate un- 
desirable for bananas, and the Guatemalan government ac- 
cordingly encouraged development of the cotton industry 
and discouraged banana production. (FF 218-20, 1-339- 
41A; see Statement of Facts, p. 9, supra). 

No potential competitor made an offer to buy land in 
Tiquisate or engaged in any overt act of the kind held 
necessary to evidence intent, preparedness and capability. 
(FF 219, I-340A). Prospective purchasers were not in- 
terested in buying land at Tiquisate for banana growth 
because that product, as United had learned through bitter 
experience, could not be grown profitably there; because 
other areas had better soil and fewer windstorms; and be- 
cause at least some of the prospective buyers lacked the 
financial capability. (FF 107, 1-289A; FF 151-62, I-307-18A ; 
FF 218-20, I-339-41A; FF 227-29, 1-348-45A; Op. at I- 
225A).* Irrespective of United’s actions, there was plenty 
of land available in western Guatemala for banana growing 
including Standard’s former plantations, which without any 
interference by United, no one chose to buy for banana cu!- 
tivation. (FF 219-20, I-340-41A ; FF 244, I-357-58A). 

Finally, Mr. Chalk was found, based on the memoranda 
of the talks with him and confirmed by testimony, to lack 
the requisite intent and preparedness as evidenced by his 
unreasonable demands, his failure to make a firm offer to 
buy, and his admitted lack of resources. (FF 232-33, 1-346- 
47A ; FF 237-40, 1-350-53A ; FF 244, 1-357-58A ; Op. at I-225- 
27A). Plaintiff failed to prove that Chalk had the ability to 
finance the establishment of a banana production company 
at Tiquisate; to the contrary, Chalk admitted his lack of 
financial capability. (FF 233, I-346-47A; Op. at 1-226A). 
Plaintiff also failed to prove that Chalk took timely and 
substantial affirmative action to acquire Tiquisate. (FF 
234, I-3¢7-49A). 

Tn its attempt to demonstrate the adverse effect of the 
alleged fo:eviosure of competition, plaintiff also relies on 
evidence of the percentage of western Guatemalan bananas 


a Zenith, for example, the Court found that additional bar- 
riers such as high tariffs and costs, rather than defendant’s illegal 
pool, kept Zenith out of Australia and therefore injury was not 
proven as to that market. (395 U.S. at 129). 
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shipped to the United States in 1960 compared with the ab- 
sence of any such shipments after United left in 1964. (PB 
50-51). At the time United left western Guatemala there 
were no banana growers there (Standard having left in 
1961 due to a hurricane) so that the shipments from that 
area necessarily dropped to zero. This fact does not in 
itself prove that competitors were foreclosed from coming 
in bv acts of United.* 

The Absence of Proof of Lost Profits from Alleged 
Competitors’ Shipments (all claims )—Plaintiff also failed 
to prove another vital element of its injury claim, i.e., the 
‘loss of profit attributable to patronage withheld by the 
particular customer’’ as a result of the allegedly illegal con- 
duct. Bendix Corp. v. Balax, Inc., 471 F.2d 149, 163 (7th 
Cir. 1972), cert. denied, 414 U.S. 819 (1973). Indeed, plain- 
tiff did not even prove that it would have earned a profit 

(as distinguished from revenues) on the shipments of some 
other banana producer. (CL 18, 1-367A). That omission 
is particularly significant since other evidence makes it 
likely that such business would have been a losing proposi- 
tion. Thus, due to labor and political problems, IRCA 
was suffering losses in 1958 when both United’s and Stand- 
ard’s shipments were near their peak (Op. at I-238-40A; 
IT1-925A ; FF 202, 1-335A; IIT-806A), and the railroad may 
well have had similar losses on other shippers’ business if 
they had entered the area. 

The Absence of Proof of Lost Profits from United’s 
Cessation of Shipments (Third Claim)—Realizing that it 
has not proven lost profits due to absence of revenues from 
hypothetical shipments of nonexistent excluded competi- 
tors, plaintiff argues that it suffered losses from United’s 
withdrawal of its own shipments when it left Tiquisate in 
1964. (PB 151). But even if such losses were proven, they 
could not conceivably be an injury that resulted from an 
antitrust violation which by definition must restrain or ex- 
clude competition. Indeed, plaintiff itself repeatedly con- 

* Plaintiff borrows this inapplicable approach from Zenith. In 
that case, however, plaintiff first proved its intent and capability to 
enter the Canadian market and its exclusion by the patent pool. 


Only then did the Court allow damages to be computed by a compari- 


son with plaintiff's penetration in the domestic market. (395 U.S. 
at 118, 123-25). 
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cedes in its legal discussion of the alleged violation that ‘‘a 
critical element ... was to foreclose competitors from [en- 
tering the banana business in] Tiquisate.’’ (PB 125; see 
also PB 122, 124). Without the alleged foreclosure of com- 
petitors, there simply is no claim of antitrust violation or 
‘‘antitrust’’ damage.* Hence the claim of injury from the 
closing of Tiquisate as such is not one that ean be related 
proximately or otherwise to any anticompetitive conduct 
condemned by the antitrust laws. Accordingly, Judge Gur- 
fein concluded that it was not strictly necessary to decide 
plaintiff’s additional damage claims in view of his holding 
that plaintiff did not prove ‘‘that the acts claimed to be in 
violation of the antitrust laws caused damage, in this in- 
stance, actually kept potential shippers out of Guatemala.’’ 
(Op. at I-235-86A, 238A). 

Nevertheless, the court proceeded to find that plaintiff 
failed to prove this injury claim as well. (Op. at 
[-238-40A). The law is clear that the mere coinci- 
dence in time between a plaintiff’s loss of revenue and a 
defendant’s wrongful conduct is insufficient to establish 
injury without proof of a causal connection. MeCleneghan 
v. Union Stock Yards, 349 F.2d 53, 56 (Sth Cir. 1965); 
E. V. Prentice Machinery Co. v. Associated Plywood Mills, 
252 F.2d 473, 477-79 (9th Cir.), cert. denied, 356 U.S. 951 
(1958) ; see also Royster Drive-in Theatres, Inc. v. Ameri- 
can Broadcasting-Paramount Theatres, Inc., 268 F.2d 246, 
250 (2d Cir.), cert. denied, 361 U.S. 885 (1959). More- 
over, the court found that the railroad’s downfall was at- 
tributable to causes other than United’s withdrawal in 1964, 
and was particularly the result of nationalistic actions by 
the Guatemalan government combined with serious labor 
difficulties. (Op. at I-238-40A), 

The railroad’s downfall began in the 1950’s after a 
Communist takeover of Guatemala at a time when United 
was shipping large amounts. (Op. at I-238-40A ; ITT-925A). 
The court found that following the takeover, IRCA (an 
American corporation) became the target of nationalistic 
attacks, It suffered losses of business resulting from “‘dis- 

* See GAF Corp. v. Circle Floor Co., 463 F.2d 752, 758-59 (2d 
Cir. 1972), cert. dismissed, 413 U.S. 901 (1973), Point VI(E), p. 71, 


infra. 
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astrous’’? truck competition on the government’s newly 
constructed highways paralleling the railroad tracks and 
terminating at a newly built government port to which 
IRCA was denied access. (Jd.). Government decrees were 
passed requiring goods to be shipped through the govern- 
ment port. (Jd.). These nationalistic actions were ac- 
companied by serious labor difficulties which began as early 
as 1958 and continued throughout subsequent years. All 
of these debilitating factors were proven by documents 
from IRCA’s own files and the testimony of its former 
executives, on cross-examination. (E.g., I11-953-54A, 977- 
81A, 986A, 1020A, 1070A, 1106-08A, 1165A, 1185A, 1187A, 
1301-02A, 1322A; IV-A1529-63, A1634-47).* 

The sole reed cn which IRCA relies in seeking reversal 
of these extensive findings is a single document (PX 152 
(1i-458-66A)) purporting to show that the elimination of 
United’s shipments would increase its already substantial 
losses. (PB 152). The author of this analysis was not called 
as a witness to explain it. The document estimated costs for 
1960—four years before IRCA in fact lost United’s ship- 
ments from Tiquisate.** The report was also accompanied 
by an opinion of IRCA’s accountants, the firm of Peat, Mar- 
wick, Mitchell & Co., which specifically warned that the 
results would be affected ‘‘substantially’’ by changes in 
composition of traffic movement as well as changes in total 
volume, such as occurred from 1960 to 1964. (PX 219 (II- 
474A); ITI-925A). In addition, Peat, Marwick commented 
that the analysis was ‘‘based on broad concepts which may 
in many circumstances be faulty in actual application.’’ 
(II-474A). In view of the numerous defects in plaintiff’s 
sole piece of evidence on this issue, the district court can- 

* United and CAG never “acknowledged” that future banana ship- 
ments from CAG were “vital to the survival of IRCA” (PB 15, 154). 
Plaintiff cites a letter (11-378A) in which a CAG local manager 
stated to another United employee that Haase, the President of IRCA, 
had made such an assertion. In any event, the statement was made in 
1960 and is thus not probative of the actual effect of CAG'’s closing 
in 1964. 

** The analysis in PX 152 also is inapplicable to the effects of the 
closing of Tiquisate because its conciusions were premised on the 
cessation of all United shipments in Guatemala, whereas United con- 
tinued to ship over IRCA after 1964 from its Bananera plantation in 


eastern Guatemala. (FF 163, 1-318A; FF 224, I-342A). 


52 
not be faulted for rejecting plaintiff’s findings bused upon 
it. 

Finally, the court found that plaintiff failed to prove 
that United’s conduct led to the Guatemalan government’s 
foreclosure on a loan to IRCA which enabled the govern- 
ment to take over the railway. The loan was made in 1968 
during a strike of railway employees under conditions 
which rendered IRCA unable to repay. Viewed against the 
history of political and labor problems in Guatemala, these 
injurious events—which occurred some four years after 
United’s closing of Tiquisate—were properly found to be 
attributable to factors other thar any alleged illegal con- 
duct of United. (Op. at I-288-40A; il-477-91A; ITT-1206- 
O8A ; IV-A1638-47 ; Tr. 527-29, 552, 567-68). 


B. Lack of Injury Proximately Caused by Alleged 
Violations Prior to the Limitations Period 


This Court in 1967 affirmed a partial summary judgment 
in this ease in which ‘the District Court properly held that 
all claims under the antitrust laws arising prior to Febru- 
ary 16, 1961, were barred by linitations.’’ International 
Railways of Central America v. United Fruit Co., 373 F.2d 
408, 416-17 (2d Cir.) (1 13-14A), cert. denied, 387 U.S. 921 
(1967).* Plaintiff now seeks to resurrect its claim for dam- 
ages resulting from acts occurring prior to Fe bruary 16, 
1961, which the statute of limitations would normally bar, 
by attempting to bring its case wiKeta he narrow exception 
carved out in Zenith Radio Corp. v. Hazeltine Research, 
Inc., 401 U.S. 321 (1971). Zenith held that a plaintiff may 
recover dei, ages incurred during the statutory period re- 
sulting from earlier illegal conduct if—and only if—those 
damages would have been too speculative to permit recov- 
ery ‘‘within four years of the conduct from which they 
flowed’’ but became provable w ith sufficient certainty during 
the limitations period. (401 U.S. at 339- 40), 


* This action against United was filed on February 16, 1965. The 
applicable statute of limitations provides that any action to enforce a 
claim under the antitrust laws “shall be forc.er beored unless com- 
menced within four years after the cause of action accrued.” § 4B, 


Clayton Act, 15 U.S.C. § 15b, 
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In its brief, plaintiff »ecognizes that before reaching 
the question posed in Zenith, it must establish a causal 
nexus between the pre-statute of limitations conduct alleged 
to be unlawful and the injury claimed to have been incurred 
during the statutory period. (PB 156). The district court 
found that here the causative link was not proved and 
therefore there was no necessity to determine whether 
plaintiff met its additional burden of satisfying the two 
conditions prescribed by the Zenith rule. (Op. at I-237A; 
CL 20-21, 1-368A). Here again plaintiff makes no showing 
that this dispositive finding wzs clearly erroneous. 

Third Claim—Lack of Injury—Plaintiff first suggests 
that an alleged reduction in United’s shiyments prior to 
1961 was somehow related to the violation alleged to result 
from the closing of Tiquisate iv 1964. (P3155). Since the 
closing occurred more than three years after the critical 
date of February 16, 1961—and not before—the Zenith rule 
clearly has no relevance to any claim based on that act. 
\s to the alleged reduction of shipments prior to 1961, the 
court found that during the transitional period, while the 
Valery banana was under development, United continued to 
operate the Tiquisate division and explored means of im 
proving its performance, (FF 200-01, 1-344A; CL 14, I 
366A; see FF 185-87, 1-827-28A). Indeed, substantial 
shipments were made throughout the pre-limitations 
period. (FF 202, 1-335A). In 1960 more carloads were 
shipped by United than in any year in the previous ten-year 
period. (/d.). Reductions in shipments thereafter were 
aused by agronomic circumstances beyond United’s con- 
trol, particularly Panama disease and windstorms. (FF 
176, I-324A ; FF 183-84, I-326-27A ; FF 204, I-335-36A). No 
antitrust illegality or injury was established in respect of 
any pre-1961 reduction of shipments. 

First Claim—Lack of Injury—Tue only pre-1961 anti- 
trust violations claimed by plain..ff relate to alleged acts 
of discrimination by IRCA which purportedly were re- 
quired by United pursuant to contracts and the exercise of 
control over the railroad. (PB 156-57, referring to PB 93- 
106)." Plaintiff claims that these alleged violations were a 


* There also was no proof o” discrimination either before or after 
1961. (See Point III(C), p. 35, supro 
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substantial contributing cause of Standard’s abandonment 
of its plantations in 1961, which in turn caused the railroad 
to lose revenues. (PB 161-62). However, as we have noted, 
the district court found that ‘‘so far as the unrefuted evi- 
dence shows,’’ Standard left Guatemala ‘‘only because a 
‘blow-down’ destroyed its plantations in 1961.’’ (Op. at 
1-234A; see Op. at 1-207A; FF 87, 91, I-284-85A). Plaintiff 
argues that Standard would have expanded its production 
capacity in western Guatemala prior to 1961 but for the 
alleged violations and therefore would have been better 
able to withstand the hurricane damage. (PB 162). This 
contention was not established in accord with the applicable 
law, previously reviewed, which requires proof of intent, 
preparedness and capacity to expand absent the violatiens. 
Morcover, since neither witnesses nor records of Standard 
were offered to prove its intent or capacity to expand, this 
argument must be rejected in relation to the pre-1961, as 
well as the post-1961 claize. As the district court held, 
evidence rather than a mere theory is required to establish 
this claim. (Op. at 1-235A). 

Plaintiff also suggests that since United did not decide 
to leave Guatemala as a result of the 1961 hurricane, Stand- 
ard would not have done so either if not for alleged viola- 
tions. (PB 162). This speculation ignores the documen- 
tary evidence from IRCA’s own files, as well as the testi- 
mony of its president, Haase, that the hurricane hit Stand- 
ard’s plantations first and then proceeded te Tiquisate. 
Standard’s acreage was ‘‘completely destroyed by the No- 
vember 1 hurricane,’’ whereas only ‘‘about half’’ of the 
CAG farms were damaged. (FF 87, I-284A; [V-A1520-21; 
I1I-1065-66A). Moreover, the 1961 hurricane was indicative 
of western Guatemala’s record of bad windstorms which 
was a key factor in United’s decision to abandon that area 
several years later. (FF 157, I-312-13A; Op. at I-216A). 

Plaintiff then asserts that the same ‘‘rationale’’ which 


it advanced to prove indirect injury through Standard, ‘‘ap- 
plies to independents other than Standard.’’ (PB 162). 
Such other independents, however, were nonexistent. As 
the trial court found, ‘‘The piainti‘? has not shown that 
there ever was a single other potential competitor who 
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indicated an interest in Guatemalan banana growing to 
the point of approaching IRCA to see what arranagements 
for shipping could be made.’’ (Op. at I-234-35A; FF 
127, 128, I-296A). The court found that in the period 
December 31, 1955-February 15, 1961, there were virtual- 
ly no banana growers in Guatemala other than Standard, 
CAG and United. (FF 127, I-296A; PX 1396 (II-806A- 
807A)). The court also found that plaintiff did not prove 
the existence of other banana producers with the intent, 
preparedness and capacity to ship via IRCA during this 
period absent the complained of rates and practices. (FF 
128, I-296A). 

Accordingly, IRCA’s claim of injury from pre-1961 
conduct is just as speculative after the limitations period 
as it was before, and must be rejected for lack of proof of 
proximate causation and injury without even reaching the 
Zenith rule. 

Lack of a Causal Nexus Between Alleged Pre-Limita- 
tions Violaticns and Alleged Post-Limitations Injury— 
The causal nexus between ary unlawful conduct claimed 
in the pre-limitations period and any alleged injury oceur- 
ring after 1961 is also broken by the termination of the 
complained of acts and practices at least as early as 1958. 
The district court concluded that, unlike Zenith where the 
Supreme Court found a continuing conspiracy, here ‘‘the 
alleged conspiracy ... had become a matter of history by 
the time the statutory period began.’’ (Op. at I-233- 
34A)." The critical events terminating the complained of 


*In contrast, the Supreme Court in Zenith found that defendant 
was engaged in a continuing conspiracy before and after the limita- 
tions period and the issue was whether Zenith could recover all of the 
damages it suffered during the limitations period “even though some 
undetermined portion of those damages was the proximate result of 
conduct occurring more than four years prior to the filing of the 
counterclaim.” (401 U.S. at 333). Thus, in Zenith the defendant 
sought to impo.. on the Court the difficult task of taking a sum of 
damages which was proven to have been caused by a continuing con- 
spiracy, and attempting to eliminate that amount alleged to be attrib- 
utable to the pre-limitations portion of that violation. Unlike Zenith, 
the allegedly unlawful conduct oi United was affirmatively found to 
have ceased at least as early as 1958, and no injury was found to have 
been caused by any violations either before or after the limitations 
period. 
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acts (which were not found to be unlawful) were the gov- 
ernment’s consent decree entered on February 4, 1958 and 
the Ripley judgment entered on December 19, 1957." (Op. 


at 1-202-04A, 232A ; FF 62, [-274A; CL 8-10, 1-361-62A; FF 
10, 1-257A; FF 70-74, 1-277A; CL 19, 1-362A). See Point 
Il, supra at p. 32. The court also found that Sunderland, 
who took office in 1959, took affirmative steps to assure 
that United complied both with the consent deeree and the 
antitrust laws, and that he avoided any attempt to inter- 
fere in IRCA’s management. (CL 12-13, 1-363-64A; Op. at 

203A; FF 82, 1-279A; FF 126, 1-295-96A).°* The trial 
court’s findings reviewed supra at yp. 32-38, concerning the 
absence of discrimination by IRCA, and the lack of any con 
tractual or other requirement by United that IRCA diserim 
inate during a substantial period prior to 1961, further sup 
port the court’s conclusion that there was no causal nexus 
beween the complained of acts and practices pricr to 1961 
and any claimed injury thereafter. (Op. at 1-236-37A). 

In sum, since plaintiff has not proven injury during the 
limitations period proximately caused by earlier violations, 
the district court correctly decided tat there was no occa 
sion to reach the issue of applying the Zenith rule. It is 
plain that IRCA’s proof of injury is no less speculative 
after the limitations period than it was before. The court’s 
findings as to the absence of proof of the essential element 
of injury in the limitations period proximately caused by 
allegedly illegal acts committed at any time are not clearly 
erroneous and support the dismissal of all clains. 


* The antitrust violations are alleged to have begun as early as 


1928 but the court found that overt acts as long as 33 years before 
the limitations period cow'd not have proximately caused damages 
after 1961 and hence it drew the line at 1955. (Rulings on Coliateral 
Estoppel, fn. 8 at [-111A; FF 19, [-260-62A; Suppl. Mem. Op. at 


1-120A). The district court’s findings of events breaking any causal 
nexus, which are reviewed above, refer to the period between 1955 
and 1961. 


** Plaintiff had the burden of proving a continuing violation as 
well as injury therefrom. Royster Drive-in Theatres, Inc. v. Amer- 
ican Broadcasting-Paramount Theatres, Inc., 268 F.2d 246, 249 (2d 
Cir.), cert. denied, 361 U.S. 885 (1959). 


V 


The Section 7, Clayton Act claim: was properly dis- 
missed based on findings that (1) United did not use 
its stock ownership to exercise contro! over IRCA; (2) 
IRCA did not discriminate as a consequence of alleged 
control; and (3) IRCA was not injueod thereby. 


The Sixth Claim of the complaint alleges a violation 
of Section 7 of the Clayton Act, 15 U.S.C. § 18, result- 
ing from United’s utilization during 1961 of stock owner- 
ship in IRCA, originally acquired in 1928 and 1936, in 
order to substautially lessen competition in the importa 
tion of bananas into the United States. (FF 24, 1-264A). 
The claim was limited to the eleven months between the 
start of the statute of limitations period on February 16, 
1961 (1-13-14A) and the sale of United’s stock in IRCA in 
January 1962. (FF 76, I-278A).* 

The claim, as alleged in the Amended and Supplementat 
Complaint (1-84-85A), parallels that of the First Claim 
under the Sherman Aet (discussed in Point III, supra). 
Thus, the claim simply realleges the allegations of earlier 
paragraphs in the First Claim describing United’s aequisi- 
tion of IRCA stock in 1928 and 1156 (979 at I-85.\, 7918, 20 
at I-62A) and charging that United exercised control over 
the railroad until the sale of the stock in January 1962. 
(179 at T-85A, 9923, 24 at 1-63A). The Sixth Claim also 
realleges the charge in the First Claim that the ‘‘effeets’’ of 
United’s alleged exercise of control were to require IRCA to 
engage in alleged discriminatory rates and practices which 
suppressed competitive banana traffic over IRCA. ({/81 at 
I-85A). Precisely the same injury to IRCA from this con- 
duct is asserted as in the Sherman Act claims, the p. rti- 
nent paragraphs of which are simply realleged. (83 at 
L-85A; FF 24, 1-264A). Accordingly, the very same reasons 
that required dismissal of the claim of injury from the acts 
alleged to violate the Sherman Act, to wit, the non-exercise 


* United sold all but 100 shares of its approximately 39% interest 
on January 25, 1962. (FF 76, I-278A; III-1074-77A: III-1335A, 
1338A). 


of control, the absence of discrimination and the lack ” in- 
jury during the limitations period, similarly support the 
dismissal of plaintiff’s claim of injury by reason of the very 
same acts alleged to violate Section 7. (See Points III, iv, 
supra). The lesser standard of violation under Section 7, 
i.e., probable rather than an actual suppression of competi 
tion, does not help to fill the gaps in plaintiff’s proof on the 
issues of proximate cause and injury." 

A parallel analysis supporting dismissal of a private 
Section 7 claim was affirmed by this Court in Gottesman v. 
General Motors Corp., 310 F. Supp. 1257 (S.D.N.Y. 1970), 
aff'd, 436 F.2d 1205 (2d Cir.), cert. denied, 403 U.S. 911 
(1971). That ease involved a derivative action by stock 
holders of General Motors claiming that duPont utilized 
its stock ownership in General Motors and required it to 
purchase automotive fabrics and finishes from duPont; 
that this suppressed competition in the sale of such products 
to General Motors; and that General Motors was injured 
by reason of having to pay higher prices. DuPont’s con 
tinued ownership of General Motors stock had been held 
unlawful under Section 7 in a government action.** 

In holding that a private cause of action could be 
brought under Section 7, this Court said: 


‘“‘Of course, plaintiffs cannot rest on a showing 
of a violation of Section 7; they must, as in private 
actions under other sectious of the antitrust laws, 
prove that they have been injured by the violation.’’ 
(Gottesman vy. General Motors Corp., 414 ¥.2d 956, 961 
(2d Cir. 1969)). 


* 6 * 


*If this were a government suit for injunctive relief, the case 
would likewise fail since in that event, “|T]he test of a violation of § 7 
is whether, at the time of suit, there is a reasonable probability that 
the acquisition is likely to result in the condemned restraints.” United 
States v. E.I. duPont de Nemours & Co., 353 U.S. 586, 607 (1957). 
As ‘he district court noted, United's stock in IRCA had been sold 
three years before suit and there was no possibility of a tendency to 
limit competition at the time of suit. (Op. at 1-230A). 


** In the instant case, there is no finding that United violated 
Section 7. 
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‘(Plaintiffs have the burden of showing not only 
antitrust law violation but injury as well.’’ (Jd. at 
965). 


On remand, Judge Metzner framed the issues as follows: 


‘‘First, did duPont’s stock ownership produce the 
sales to General Motors? Second, if so, could General 
Motors have bought the merchandise at lower prices 
with equal quality and services?’’ (310 F. Supp. at 


1259). 


Although duPont was found to have ‘‘the power to 
control’? General Motors by reason of its stock interest, the 
district court, focusing on the ‘‘facts during the damage 
’* found tha‘ ‘‘the plaintiffs have failed to 


period in issue, 
of the evidence that the stock 


prove by a preponderance 
interest caused General Motors to purchase its automotive 
finishes and fabries from duPont’’; and that ‘‘ plaintiffs 
have failed to prove injury.’ (Id. at 1209 60). 

The Court of Appeals reviewed the district court’s find- 
ings including the fact that General Motors’ ‘‘ business 
judgment was not affected directly or indirectly by du 
Pont’s stock ownership’’; ‘‘no evidence was adduced that 
any competitive source was foreciosed from obtaining finish 
business from General Motors’’; and ‘‘there is no evidence 
that duPont, directly or indirectly, influenced the decisions 
made’? in General Motors’ purchasing practices. (436 F. 
94 at 1211). The Second Cirenit held that the district 
court’s findings were not erroneous under the standards 
of Rule 52(a) and affirmed. 

In the instant ease, Judge Gurfein found that plaintiff 
failed to prove that in the damage period (and earlier as 
well), United’s stock ownership caused IRCA to engage in 
any discriminatory practices. (Point ILI, supra at pp. 33 
35). Thus, the district court found that plaintiff ‘‘failed to 
prove that United exercised control over IRCA’s directors 
during this period [1959] or thereafter.”’ (“F 124, 125, I- 
994-95A). Moreover, the district court found that by Feb- 
ruary 16, 1961, any control over IRCA by United had been 
dissipated, irrespective of its continued ewnership of IRCA 
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stock (which United was making diligent efforts to sell, 
FEF 76, 1-278A); and by this date, ‘‘the IRCA board was 
independent.’’ (Op. at [-202-03.). 

Following the parallel reasoning in Gottesman, these 
findings bar recovery under the Sixth Claim since plaintiff 
has not proven a causal connection between United’s own- 
ership of IRCA stock and the first step in the claim of 
alleged injury, which in this case was United’s allegedly 
having exercised control over IRCA to require it to engage 
in discriminatory acts and practices during the limitations 
period 

We have already demonstrated in detail that the second 
link in the causal nexus between stock ownership and the 
ai: ged injury was also not proven. IRCA was not shown 
to have diseriminated against United’s competitors in the 
limitations period (Point TIT, pp. 35-38, supra). As 
to the next link in the causative chain, again paralleling 
the analysis in Goffesman, there was no proof that com 
petitive banana producers were foreclosed by United from 
providing business to IRCA (Point IV, pp. 44-49, 53-55 
supra); end no proof that TRCA would have or did in 


’ 


fact alt rates and practices in the absence of United’s 
stock own aip. (See pp. 55, 47, supra). 

Finally, the distriet court’s definitive finding that 
“IRCA did not lose any revenue as a result of the com 
plained of rates and practices’? (FF 89, 1-284A) also pre 

.udes any recovery from the charge that such rates and 
practices were caused by United's stock ownership. Since 
precisely the same injury is claimed as in the other claims, 
the entire discussion in Point IV, supra, is applicable to 
require dismissal of the Sixth Claim as well. 

Plaintiff’s argument boils down to the point that ‘‘the 
Distriet Court vitsated the normal four year statute of 
limitations,’’ suggesting that United’s mere holding of 
IRCA stock during the recovery period is sufficient. (PB 
149).* But as this Court held in Goltesman, mere owner- 


* We need not deal with the question of whether United's technical 
ownership of IRCA stock for eleven months in the limitations period 
was a violation, although in view of United's diligent efforts to divest 
the stock (FF 76, I-278A: CL 8&(b), I-362A) and non-exercise of 
control (FF 75, 1-278A; FF 124-25, 1-294-95A; CL 8(d), I-362A), 
it is unlikely vyat there was even a probable anticompetitive effect in 
that period. 


\ 
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ship of stock is insufficient to sustain a private claim under 
Section 7; plaintiff also must prove that the stock -wner 
ship was used to cause the acquired company to take certain 
actions which foreclosed competition and caused it injury. 
Since the district court’s findings on plaintiff’s failure to 
meet its burdens on these key clements of its claim are well 
supported and not clearly erroneous, the dismissal of the 
Sixth Claim was proper.* 


Vi 


Plaintiff has failed to establish various other essen- 
tial elements of its antitrust claims. 


In view of the findings that United had no menopolistic 
intent, that there was no conspiracy in restraint of trade 
and that plaintiff has failed te prove injury as a proximate 
result of the alleged violations, the district court deemed it 
unnecessary to reach various legal questions that would 
have to be resolved in plairtiff’s favor in ovuer for it to 
sustain its claims Nevertheless, plaintiff de votes much of 
its brief to arguing that it has fulfilled its burdens in ¢s- 
tablishing these other legal elements. As we will denon- 
strate, the facts found by the court, when analyzed in light 
of the applicable case law, reveal that plaintiff has not ear- 
ried its burden on the remaining essential elements of its 
claims. 


A. Plaintiff Has Not Proven that United Possessed 
Monopoly Power in the Relevant Market. 


Throughout its brief, plaintif® refers to ‘‘United the 
monopolist’’ (¢.g., PB 1, 107, 116) as if the court had made 
such a finding. The fact is, however, that in view of the 
con rt’s firding that United lacked the intent to monopolize 
and did not engage in any monopolistic practices, the court 
left to one side the issue of whether plaintiff established 


* Plaintiff also lacks standing to claim injury resulting from an 
alleged Section 7 violation. (See Point VI(E), infra at p. 69). 
g I 
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the other essential element to the offense of monopolization, 
i.e., Whether United possessed monopoly power (the power 
to control prices or exclude competition) in a properly 
defined relevant market. (Op. n.13 at I-250A; see pp. 17-18, 
supra). Since plaintiff argues the point (PB 134), we re- 
spond briefly. 

The pertinent portion of Section 2 interdicts monopoli- 
zation ‘‘of any part of the trade or commerce .. . with 
foreign nations.’? The touchstone of the issue of the rele- 
rant market must therefore be the importation of bananas 
into the United States. From this point of view, bananas 
imported from all geographic areas, the area defined by 
the court as ‘‘the American tropics’? (Central and South 
America and the Caribbean) (FF 27, 1-265A; FF 4, 
1-254A), effectively compete with each other.“ ‘Thus, 
plaintiff concedes that bananas imported from Hcuador 
competed with bananas imported by United from other 
places (PB 42, 55), a fact also found by the court. (FF 
132, 1-298-300A; FF 129, 1-302-03A; see also 1V-A1852-53, 
A1921-26; IIT-1021A, 1288-89A).** Since the purchaser in 
the United Staves ‘‘ean practicably turn for supplies’’ to 
numerous areas in addition te Guatemala, there is no basis 
for plaintiff’s claim that western Guatemala is a separate 

* The document on which plaintiff relies to show differences in 
costs of transportation reveals on its face that the cost of transportation 
from Honduras was precisely the same as from Guatemala.  (II- 
903A, cited at PB 53-54). In addition, the court found that other 
areas had cost and quality advantages over Tiquisate so that bananas 
from all areas competed. (See pp. 8-9, 14, 19, supra; FF 151-59, 
1-307-16A; FF 172, I-323A). 


** This fact undermines plaintiff's arguments that Guatemala aud 
Central America constitute separate relevant markets. (PB 49, 53- 
54). Moreover, the western division of the United States, also men- 
tioned by plaintiit (PB 63-65), is irrelevant to this case because Tiqui- 
sate bananas could not economically be shipped to the western division 
of the U.S. since as plaintiff concedes, it was impractical to build a port 
on the western coast of Guatemala. (PB 17; FF 182, I-326A; see 
also FF 174, I-324A). In any event, plaintiff's Proposed Findings 
submitted below did not contend that Central America or tl.> western 
U.S. were relevant markets (see Record Doc. No, 185, Proposed 
Finding No. 260), and for that reason alone, these contentions should 
be disregarded. Terkildsen v. Waters, 481 F.2d 201, 204-05 (2d Cir. 
1973). 


63 


sub-market. Tampa Electric Co. v. Nashville Coal Co., 365 
U.S. 320, 327 (1961).* 

In the only conceivable relevant market in U.S. com- 
merce—importation of bananas into the United States— 
United’s share during the limitations period dropped con- 
siderably from its earlier levels and hovered between 
46-53% at its highest and dropped as low as 42% in 1964. 
(1{1-939A). This is well below the range of 70-100% from 
which the courts have inferred monopoly power.** 

In addition to failing to prove that United had a 
monopolistic market share, plaintiff also failed to prove 
that United actually possessed power to control prices or 
exclude competition. Thus, the court found that United’s 
financial picture showed severe deterioration (see pp. 7-8, 
supra), which is not the hallmark of a monopolist.¢ The 
court also found that much of United’s financial problems 
resulted from the intense competition faced by United 
which foreed banana prices down. (FF 132, I-298-300A ; 
Op. at I-216A ; IV-A1706-1709, A1921, A1935-36). United’s 


* In United States v. Connecticut National Bank, 418 U.S. 656, 
667-69 (1974) and United States v. Marine Bancorporation, 418 
U.S. 602, 622 (1974), the Supreme Court explicitly rejected the view 
expressed in Woods and Denver on which plaintiff relies (PB 134- 
36) that a plaintiff need not establish “an economically differentiated 
region” as a relevant geographic market under Section 7, which in- 
volves the same market analysis as under Section 2. United States 
v. Grinnell Corp., 384 U.S. 563, 576 (1966). 


** LInited States v. American Tobacco Co., 221 U.S. 106, 162 
(1911) (86% market share) ; Standard Oil Co. v. United States, 221 
U.S. 1, 33 (1911) (90%); United States v. Eastman Kodak Co., 
226 F. 62, 79 (W.D.N.Y. 1915), appeal dismissed, 255 U.S. 578 
(1921) (75-80%) ; United States v. Aluminum Co. of America, 148 
F.2d 416, 423 (2d Cir. 1945) (90%); United States v. Paramount 
Pictures, Inc., 334 U.S. 131, 167 (1948) (70%); United States v. 
United Shoe Machinery Corp., 110 F. Supp. 295, 343 (D. Mass. 
1953), aff'd per curiam, 347 U.S. 521 (1954) (75%) ; International 
3oxing Club v. United States, 358 U.S. 242, 249 (1959) (81%); 
United States v. Grinnell Corp., 384 U.S. 563, 567 (1966) (87%). 
United’s market share, based on figures offered by plaintiff, also does 
not rise to the monopoly level. See pp. 30-31, supra. 


;+ See United States v. United Shoe Machinery Corp., 110 F. 
Supp. 295, 342 (D. Mass. 1953), aff'd per curiam, 347 U.S. 521 
(1954). Cf. United States v. E.I. duPont de Nemours & Co., 351 
U.S. 377, 404 (1956). 
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inability to exclude competition is demonstrated by the 
court’s finding that United ‘‘was faced with increasing 
competition particularly by banana importers from Ecua- 
dor where the government absorbed much of the expendi- 
ture that United had to make to develop its own planta- 
tions; and importers could purchase bananas in Eeuador 
without any significant investment or risk.’?’ (FF 182, 


[-298-300A). 


B. United and Its Wholly-Owned Subsidiary 
CAG Were Not Legally Capable of Con- 
spiring With Each Other. 


Since plaintiff failed to prove that United entered into 
any contract, eget or ae in unreasonable 
restraint of trade (CL 1-359A), it was unnecessary to 
reach the question of A Ph United fier its wholly-owned 
subsidiary CAG could legally conspire even if a factual 
predicate for srch a charge had been laid. (Op. n.13 at 
250A). Plaintiff argues the point (PB 139) but ignores 
the controlling contrary decision in the Second Circuit. 

In Beckman v. Walter Kidde & Co., 316 F. Supp. 1521 
(E.D.N.Y. 1970) (disenssed at p. 39, supra), this Court 
(451 F.2d 593 (2d Cir. 1971), cert. denied, 408 U.S. 922 
(1972)) affirmed per curiam the district court which, in an 
alternative holding, ruled in aecord with ‘‘the virtually 
unanimous opinion of legal commentators’’ that a claim of 
intracorporate conspiracy is not legally cognizable unless 


there is proof that the subsidiary and parent were in com- 
petition with each other or were held out as competitors. 
(316 F. Supp. at 1326). As the district court held in Beck- 
man : 


“‘Kiefer-Stewart [340 U.S. 211 (1951)] ... is distin- 
guishable on the crucial ground that the conspiracy in 
that case was between two competing subsidiary com- 
panies, whereas in the instant case Beckman does not 
contend or offer any evidence to indicate that Fyre- 
Safety [the subsidiary] and Kidde [the parent] were 
in competition with one another.’? (316 F. Supp. at 
1325). 
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Accord, Ark Dental Supply Co. *. Cavitron Corp., 461 F. 2d 
1093, 1094-95 n.1 (3d Cir. 1972).* 

The court’s factual findings here bring this case squarely 
within Beckman’s holding. Thus the court found that 
CAG is a wholly-owned subsidiary of United that was 
engaged until August 1964 in banana production at Tiqui- 
sate. CAG sold the bananas grown in Tiquisate to another 
United subsidiary which in turn marketed them. CAG did 
not sell any bananas in the United States at all and thus 
was not in competition with United; nor did it hold itself out 
as a competitor of United. (FF 5, I-254A; IV-A1853-54), 
Accordingly, CAG, a mere production arm of its parent, 
did not and could not have conspired with its parent. See 
also Point II, pp. 39-40, supra. 


C. IRCA Was Not Engaged in Commerce and thus 
United’s Ownership of IRCA Stock Cannot Be 
Challenged Under Section 7 of the Clayton Act. 


Since other key elements of ‘he Sixth Claim were not 
proven (see pp. 57-61, supra), the district court ruled that it 
need not decide the question of whether “IRCA, the ae- 
quired conipany, was ‘engaged a commerce’ under Section 
7 of the Clayton Act.’’ (Op. n. 13 at 1-250A). It is clear, 
however, that plaintiff failed to discharge its burden of 
proving this essential element of a Section 7 claim. 

IRCA was ‘‘engaged in sy operation of a rail system 
in Guatemala.’’ (FF 1, 1-253A). In this capacity it 
provided transportation services to United, an experter of 
bananas from Guatemala to the United States. As the 
Supreme Court held in a decision subsequent to Judge 
Gurfein’s ruling, ‘‘[S]imply supplying localized services to 
a corporation engaged in interstate commerce does not 


* The cases cited by plaintiff are not in point. (PB 140). Con- 
tinental Ore Co, v. Union Carbide & Carbon Corp., 370 U.S. 690, 703 
(1962) involved an overall conspiracy between Carbide, four sub- 
sidiaries and a totally unaffiliated company, VCA. United States v. 
General Motors Corp., 121 F.2d 376 (7th Cir.), cert. denied, 314 
U.S. 618 (1941) did not involve a conspiracy between GM and its 
subsidiaries but rather vertical restraints akin to tie-ins imposed on 
GM’s independent dealers. Sanib Corp. v. United Fruit Co., 135 
F. Supp. 764 (S.D.N.Y. 1955) merely concerned a denial of a motion 
to dismiss a complaint on its face under liberal pleading rules. 


be 
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satisfy the ‘in <.. aerce’ ~equirement of § 7.°’ United 
States v. American Buildinxa Maintenance Industries, 43 
U.S.L.W. 4838, 4842 (U.S. June .+:, 1975). In that 
case, the government had challenged the acquisition of 
two large janitorial service suppliers in southern Cali- 
fornia by ‘‘one of the largest suppliers of janitorial serv- 
ices in the country.’’ (Id. at 4839). The government con- 
tended, inter alia, that the acquired firms were engaged 
in commerce since ‘‘a substantial portion of their services’’ 
had been performed ‘‘for enterprises which were them- 
selves clearly engaged in selling products in interstate and 
international markets....’’ (Jd. at 4842). This contention 
—which bears a striking resemblance to the argument ad- 
vanced by plaintiff—was squarely rejected by the Supreme 
Court: 


“To be engaged ‘in commerce’ within the meaning 
of § 7, 2 corporation must itself be directly engaged in 
the production, distribution, or acquisition of goods or 
services in interstate commeree.’’ (Jd.). 


in reaching this conclusion the Supreme Court cited its 
earlier decision in Gulf Oil Corp. v. Copp Paving Co., 419 
U.S. 186 (1974), upon which IRCA now relies (PB 148). 
“here plaintiff argued that purely intrastate sales of as- 
phalt should be considered ‘‘in commerce’’ since the 
»sphkalt was destined for use in the construction of inter- 
state highways. The Court was not persuaded by this 
argument: 


‘‘We hold, therefore, that . . . sales to interstate 
highway contractors are not sales ‘in commerce’ as a 
matter of law within the jurisdictional ambit of Robin- 
son-Patman Act § 2(a) and Clayton Act §§ 3 and 7.’’ 
(419 U.S. at 199). 


By a parity of reasoning, sales of transportation services 
in Guatemala are not ‘‘in commerce’’ merely because the 
purchaser was engaged in the foreign commerce of the 
United States. Accordingly, plaintiff’s Sixth Claim under 
Section 7 of the Clayton Act must be rejected for this fa:i- 
ure of proof as well. 


a 
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D. Plaintiff Failed to Prove that .. Alleged 
Violations Were a “Direct” and “Substan- 
tial” Restraint Upon United States Commerce. 


Since the court feand no antitrust violations, it did not 
reach the question of whether plaintiff had satisfied its bur- 
den of proving the essential element that the acts alleged in 
plaintiff’s First and Third Claims resulted in restraints up- 
on United States foreign commerce that were ‘‘direct and 
substantial, and not merely inconsequential, remote or 
fortuitous.’’ Lieberthal v. North Country Lanes, Ine., 
332 F.2d 269, 272 (2d Cir. 1964); Sabre Shipping Corp. 
v. American President Lines, Ltd., 285 F. Supp. 949, 953 
(S.D.N.Y. 1968), petition for cert. denied. 407 F.2d 173 (2d 
Cir.), cert. denied, 395 U.S. 922 ‘1969). . Laintiff failed to 
prove that United’s alleged violations had any adverse ef- 
fect on U.S. foreign commerce. As the district court held, 
United simply shifted its production from the western to 
the eastern end of Guatemala (Bananera), which was closer 
to port, because Valery could be planted on lands in that 
area that had been abandoned due to Panama disease in the 
soil. (CL 5, I-360-61A ; FF 135, 1-300-014 ; FF 224, 1-342A; 
I1I-948A, 1257A; see also CL 3, 4, 1-360A). 


E. Plaintiff Lacks Standing to Sue. 


In view of plaintiff’s failure of proof on the essential 
elements of injury and proximate cause, the district court 
deemed it unnecessary to reach the issue of standing to 
sue. (Op. at I-238A). Nevertheless, this Cireuit’s well 
settied standing doctrine as applied to the district court’s 
findings of fact makes it clear that plaintiff lacks standing 
under Section 4 of the Clayton Act, 15 U.S.C. § 15. 

As this Court recent!y held, although ‘‘any anti- 
trust violation may produce ripple effects of injury . . 
some practical rules of standing must exclude remote par- 
ties with possible speculative injuries. ’’ Long Island Ligi.t- 
ing Co. v. Standard Ou Co., Dkt. Nos. 75-7177, 75-7178 (2d 
Cir., August 22, 1975) (Slip Op. at 5728). To that end, this 
Court has held repeatedly that a person whose claimed in- 
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jury is ‘‘remote,”’ “‘indireet’’ or ‘‘ineidental,’’ and who is 
’ . ’ , 
of the violation, lacks 


therefore outside the ‘‘target area’’ 


standing to sue. 

Thus, standing has consistently been denied to persons 
who claimed that they were injured as a result of antitrust 
violations aimed at and directly affecting others with whom 
they had business relations, and who thus sought to recover 
damages which resulted incidentally from an injury in- 
flicted upon someone else.“ As summarized by Judge Mans- 
field in Calderone Enterprises Corp. v. United Artists Thea- 
tre Cireuit, Inc., 454 F.2d 1292 (2d Cir. 1971), cert. denied, 
406 U.S. 930 (1972): 


‘‘In a series of decisions over the last 15 years, in 
all of which certiorari was denied by the Supreme 
Court, this court has committed itself to the principle 
that in order to have ‘standing’ to sue for treble dam- 
ages under § 4 of the Clayton Act, a person must be 
within the ‘tarzet area’ of the alleged antitrust con- 
spiracy, i.e., a person against whom the conspiracy was 
aimed, such as a competitor of the persons sued. 
Accordingly we have drawn a line excluding those who 
have suffered economic damage by virtue of their re- 
lationships with ‘targets’ or with participants in an 
alleged antitrust conspiracy, rather than by being 
‘targets’ themselves.’’ (454 F.2d at 1295). 


This Court reaffirmed this principle in Leng Island 
Lighting Co. v. Standard Oil Co., supra: 


““(T |he ‘target area’ standing rule is well-established. 
... Under the rule even parties whose injuries may 
* E..g., Bookout v. Schine Chain Theatres, Inc., 253 F.2d 292 (2d 
Cir. 1958) (stockholders) ; Westmoreland Asbestos Co. v. Johns- 
Manville Corp., 113 F.2d 114 (2d Cir. 1940), aff’g 30 F. Supp. 389, 
391 (S.D.IN.Y. 1939) (employees, creditors and landlords) ; Calder- 
one Enterprises Corp. v. United Artists Theatre Circuit, Inc., 454 F.2d 
1292 (2d Cir. 1971), cert. denied, 406 U.S. 930 (1972) (landlords) ; 
Productive Inventions, Inc. v. Trico Products Corp., 224 F.2d 678 
(2d Cir. 1955), cert. denied, 350 U.S. 936 (1956) (suppliers and 
licensors) ; Billy Baxter, Inc. v. Coca-Cola Co., 431 F.2d 183 (2d 
Cir. 1970), cert. denied, 401 U.S. 923 (1971) (franchisors) ; SCM 
Corp. v. Radio Corp. of America, 407 F.2d 166 (2d Cir.), cert. denied, 
395 U.S. 943 (1969) (licensors). 


69 


be both immediate and foreseeable may lack standing 
to pursue a private remedy if that injury is indirect or 
incidental, or if their business was not in the target 
area of the alleged illegal aets.’’ (Shp Op. at 5728). 


It inexorably follows from these controlling authorities 
that plaintiff has no standing to sue. Plaintiff, a supplier 
of railroad services, is seeking to recover lost profits result- 
ing from injury allegedly inflicted by United on plaintiff’s 
customers—Standard and the purported ‘‘independent”’ 
shippers—causing them to ship fewer bananas on the rail- 
roul. (Op. at [-234A). Plaintiff’s damage claim is thus 
no different from the derivative injury unsuccessfully as- 
serted by the patent-licensor in Trico and SCM, supra, the 
supplier-frane’ ‘sor in B.''y Baxter and the lessor in Calde- 
rone, supra. Simply put, plaintiff is claiming only ‘‘indi- 
rect”? and ‘‘incidental’’ injury to its business and property 
which it sustained, if at all, not as a result of any violation 
dirested at ‘t, but solely by reason of its relationship with 
Uniced’s ecompetitors—the real ‘‘iargets’’ of the alleged 
wrongdoing. This it cannot do. 

Plaintiff fares no better by predicating standing on 
United’s alleged violation of Section 7 of the Clayton Act. 
The same ‘‘target area’’ analysis applies with equal force 
in § 7 cases, as this Court made plain in GAF Corp. v. Circle 
Floor Co., 463 F.2d 752 (2d Cir. 1972), cert. dismissed, 413 
U.S. 901 (1973). As Judge Hays stated with respect to the 
vertical acquisition challenged in GAF, ‘‘[t]he anti- 
competitive +fects of such a restraint would be felt not by 
GAF [the acquired seller] but by the competitors of GAF 
and Cirele Floor [the acquiring customer].’’ (463 F.2d at 
759). Similarly, here, the alleged anticompetitive effeets 
of United’s vertical acquisition of IRCA (the acquired sup- 
plier of railroad services) were felt, if at all, not by IRCA, 
but by United’s competitors who were purportedly fore- 
closed from using the railroad and thus directly injured in 
their ability to compete with United. 

Equally specious is plaintiff’s claim that it has standing 
because United took ‘‘steps ... to interfere with’’ IRCA’s 
business. (PB 165). By wrenching out of context a 
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single sentence in Billy Baxter, plaintiff seeks to obscure 
the real thrust of Judge Anderson’s opinion—that to estab- 
lish standing to sue, it is necessary to ‘‘link a sp *4e ‘rm 
of illegal act to a plaintiff engaged in the sort ot legitimate 
activities which the prohibition of this type of violation 
was clearly intended to protect.’ (491 F.2d at 187). There 
is no such linkage here. In this case, the prohibition of the 
alleged violation—foreclosure of competitors from entering 
the banana business in Guatemala—is intended to protect 
United’s competitors in the business of importing bananas 
into the United States; not a railroad operating solely 
within Guatemala and not competitively engaged in that 
part of commerce where competition was allegedly re- 
strained. Both Billy Baxter and Calderone make clear that 
these competitors, and not a potential supplier to them such 
as IRCA, are the only ones in the ‘‘target area.’ 

The district court’s exhaustive findings completely re- 
fute plaintiff’s claim to standing on the ground that the 
closing and sale of Tiquisate by United were ‘*aimed at’’ 
the railroad with the intent to injure it. (PB 163). (See pp. 
29-23, supra; Op. at 1-227-28A, 220-22A; CL 11-13, 1-363- 
66A; FF 129, 1-297A; FF 134-43, 1-300-04A; FF 176, I- 
324A).** The court specifically held that none of United’s 
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* The district court's findings that there was no proof that United 
controlled the IRCA board from as early as May 1959 (FF 124-26, 
1-294-96A) negate any claim of “coercion.” (PB 164). In any 
event, as this Court emphasized in Calderone, “the only relevant 
factor [in a standing inquiry] is whether plaintiff is a ‘target’ of the 
illegal activity” (454 F.2d at 1296), and here the “target” of the 
alleged “conspiracy” was not plaintiff, but United's competitors. 
(Op. at I-234A). Moreover, plaintiff's argument (PB 164) that 
Perma Life Mufflers, Inc. v. International Parts Corp., 392 U.S. 134 
(1968), compels a more expansive interpretation of the standing doc- 
trine was expressly rejected by this Court in apply ing the “target area” 
concept to deny standing in SCM Corp. v. Radio Corp. of America, 
407 F.2d at 171. 


** In SCM Corp. v. Radio Corp. of America, supra, this Court 
denied standing to a licensor on the ground that only its licensees were 
directly injured despite allegations of specific intent to injure the 
licensor (407 F.2d at 173). In denying standing in Billy Baxter, Ihc. 
vy. Coca-Cola Co., supra, notwithstanding plaintiff's allegation that it 
was the “intended victim” of the violation (431 F.2d at 194-95), this 
Court stated that “the factual questions of motive and intent were not 
material to standing.” (/d. at 189). Accord, e.g., Long Island Light- 
ing Co. v. Standard Oil Co., supra, where a similar claim (see Lilco 
Br. pp. 25-28) was unavailing. 
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actions regarding Tiquisate was intended to injure, or was 
motivated by a desire for reprisal against IRCA. (CL 13, 
1-363-66A,; Op. at I-227-28A). 

GAF Corp. v. Circle Floor Co., supra, provides the 
final answer to plaintiff’s standing claim. In GAF, this 
Court denied plaintiff standing on the ground, inter alic, 
that its alleged damages did not represent ‘‘the diminution 
of [its] competitive position,’’ that the alleged anticom- 
petitive acts had not ‘‘lessened [its] ability to compef.”’ 
and that, accordingly, plaintiff had not sustained ‘‘anti- 
trust’’ or ‘‘anticompetitive damages.’’ (463 F.2d at 758- 
59). Here, as in GAF, plaintiff’s alleged damages do not 
represent a ‘‘diminution of [its] competitive position’’ in 
the relevant market for the importation of bananas. As 
the district court found, IRCA held a monopoly in the 
transportation of bananas within Guatemala. (Op. at I- 
218A; FF 2, 1-253A). The indisputable fact is that IRCA 
seeks lost profits unrelated either to its ability to ecmpete 
or to any diminution of its ‘‘eompetitive position,’’ and 
thus, under GAF, cannot maintain this action. 


Vii 


The district court applied proper procedural prin- 
ciples in the admission and exclusion of evidence. 


A. The Court Applied Proper Standards in Deciding 
Which Ripley Findings Were Binding and the 
Findings (Which Speak No Later than 1955) 
Could Not Fill the Gaps in Proof. 


Plaintiff contends that Judge Gurfein should have ac- 
cepted as binding under principles of collateral estoppel all 
of the 456 findings of fact plaintiff designated from the Rip- 
ley litigation. (PB 167). The district court accepted 111 
Ripley findings which it concluded upon analysis were not 
irrelevant or remote in this litigation, and were essential 
to the Ripley judgment. (Rulings on Collateral Estoppel 
at I-101A-117A). 

In reaching its decision on each of the designated find- 
ings, the trial court followed the applicable legal standards. 


wi 
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First, the court determined whether the issue litigated in 
Ripley ‘was not necessary to the rendering of the prior 


judgment, and hence was incidental, collateral, or imma- 
terial to that judgment.’’ J/alpern v. Schwartz, 426 F.2d 
102, 105 (2d Cir. 1970). Plaintiff appears to concede that 
this is a proper standard. (PB 168-69).* Plaintiff men 


tions an additional test that the issue must meet to be pre 
cluded from relitigation in a subsequent trial—foresee 
ability of the importance of the issue in future litigation. 
(Id.). This facte ually one of several policy reasons 
underlying the ‘*n ity to judgment’? rule. Thus, in 
Halpern, this Cou fined two reasons for the necessity 
rule: 


‘‘First, the decision on an issue not essential to the 
prior judgment may not have been afforded the careful 
deliberation and analysis normally applied to essential 
iss eeee Second, the cdeeision on an ine sential issue 
in the prior judgment was not subject to the important 
safeguard as to its correctness, to wit: a contested 
review on appeal.... [T]he losing litigant, unless he 
foresaw a potential collateral effect, would have little 
motivation to take an appeal from an alleged error 
which had no effect on the judgment.’’ (426 F.2d at 
105). 


In United States vy. Kramer, 289 F.2d 909, 917 (2d Ctr. 
1961), cited by plaintiff (PB 169), this Court quoted the 
limitation stated ‘‘somewhat differently’’ by the Fifth Cir 
cuit which made foreseeability a separate requirement in 
addition to ‘‘necessity to the final judgment.’’ Under either 
Cireuit’s rule, necessity to the earlier judgment is critical, 
and foreseeability is at best an additional rather than an 
alternative fsctor. 

*On the question of collateral estoppel, “[i]n federal-question 
cases, the law applied is federal law.” Blonder-Tongue Laboratories, 
Inc. v. University Foundation, 402 U.S. 313, 324 n.12 (1971). In 
any event, the New York Court of Appeals applies a similar standard, 
Schwartz v. Public Administrator, 24 N.Y.2d 65, 71, 246 N.E.2d 725, 
729, 298 N.Y.S.2d 955, 960 (1969). (“There must be an identity of 
issue which has necessarily been decided in the prior action .. . .”) 


Plaintiff in its brief says nothing to undermine the 
district court’s application of the necessity to judgment 
standard and addresses itself only to foreseeability, al- 
though the district court did not exclude any findings for 
failure to meet any foreseeability test (PB 169), The 
district court made a painstaking analysis of the extensive 
Ripley record to determine which findings were essential 
to the judgment. (Rulings on Collateral Estoppel at I 
106A). In particular, plaintiff designated certain findi. zs 
that related to monopoly and effects on competition, which 
the district court found were not esscntial to the New York 
court’s determination of the only claim in Ripley—breach 
of fiduciary duty. (/d. at [-105-08A; FF 8-9, 1-256A).* 

Plaintiff cites the affidavit of United’s former counsel, 
Mr. Chandler, on the first summary judgment motion to 
dismiss the antitrust charges based on the contention that 
antitrust issues were involved in Ripley and plaintiff had 
thus split a cause of action. (PB 169). The short answer 
to this argument is that United’s contentions on that motion 
were squarely rejected by this Court which held that ‘‘the 


Ripley complaint did not and could not properly have 


asserted a claim under the federal antitrust laws,’’ because 
the New York courts do not have jurisdiction to determine 
such issues. (1-16). The Court of Appeals thus adopted 
the position then taken by plaintiff’s counsel which is con- 
trary to the position plaintiff takes on this appeal.** 


* Contrary to plaintiff's contention (PB 167), the parties never 
agreed that antitrust-type Ripley findings were binding. (Tr. 764). 
\ detailed analysis of the Ripley complaint, judgment and appel- 
late decisions demonstrating the issues not essential to tie judgment 
is contained in Defendants’ Objections to Plaintiff's Designations of 
Ripley Findings. (Record Doc, No. 157, pp. 8-14). 


** On the appeal from the first summary judgment decision, plain- 
tiff’s counsel successfully asserted that as to the First Claim in issue 
in the instant case, “The Ripley judgment had nothing to do with 
anti-trust claims and there was no relief in the Ripley judgment cover- 
ing shippers of bananas other than United.” (Affidavit of M. Victor 
Leventritt, counsel for IRCA, Record Doc, No, 18, p. 6). Plaimiff 
also asserted that the antitrust charges in the Third and Sixth Claims 
in the instant case were not litigated in Ripley. (Jd. at 11, 14). 
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Finally, plaintiff does not challenge the standard ap 
plied by the trial court in rejecting some 147 Ripley findings 
as irrelevant to the present issues or so remote in time 
(many going back to the early 1900's) that based on the 
trial court’s review of the evidence and assessment of the 
witnesses, the facts found could not possibly be proximately 
related to damages within the limitations period of this 
case, (Rulings, n.8 at I-111A; FF 19, 1-260-62A). 

Moreover, since as the court correctly held (Point 
VII(B), infra). the Ripley findings of fact speak only 
as of Decemb 31, 1955 or earlier, these findings 
whether admitted or exeluded—eannot fill the gaps in plain 
tiff’s proof. The Ri findings have no relevance to the 
Third Claim which is predicated on the closing of Tiquisate 
in August 1964, With regard to plaintiff's First Claim, even 
though the court admitted Ripley findings establishing con 
trol by United in the pre-1955 period, the court specifically 
found that such control had been dissipated and that IRCA 
was thus free to set its own rates and practices well befor: 
1961. See pp. 33-35, 47, supra. Finally, sine plaintiff did 
not prove injury in the limitations period (Point IV, supra), 
the pre-1956 Ripley findings, whether admitted or excluded, 
could not have had any effect on the outecme of this litiga 
tion. Rule 61, Fed. R. Civ. P. 


B. The Court Correctly Determined the 
Effective Date of the Ripley Findings. 


The district court held that the Ripley findings speak as 
of December 31, 1955, not 1960 as plaintiff contends. (PB 
168). (rulings on Collateral Estoppel at 1-111-12A, 1-117A : 
FF 19, 1-262A). All parties in Ripley rested their cases at 
trial on November 18, 1955, The Referee adopted plaintiff's 
counsel’s position taken in the Ripley ease, that for res 
judicata purposes the findings speak as of the approximate 


* The court did not reach question of the remoteness or xele 
vancy of the Ripley tindings it excluded as being unnecessary to the 
Ripley judgment. (Rulings at I-111A), Many of the findings ex- 
cluded under the “necessity to the judgment” test, however, were also 
subject to exclusion because they were plainly remote and irrelevant 
in this case 
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The federal court should 
not give the findings a more expansive temporal effect. 
(FF 19, 1-260-62A). 

Plaintiff contends that the supplemental judgment en- 
tered on March 1, 1961, after the New York Court of 
Appeals’ affirmance, somehow updated the findings made 
as of December 31, 1955. (PB 168). The sole purpose 


date of close of the evidence." 


of the supplemental judgment was to calculate the amount 
of additional damages that had accrued, following the 
original judgment and pending appeals, based on the fa- 
ture rate increases which had been initially ordered. (PX 
1518, {17 and 8 at IT-854-57A; ITI-1026-33A). As Judge 
Gurfein noted, ‘‘There was no finding by Referee Hanmer 

b in the later judgment on whether any of the earlier findings 
were still valid as descriptive of the then current seene.”’ 
(Rulings at I1-112A). Moreover, since findings can only be 
based on record evidence, it would make no sense to assume 
that the Ripley findings could include fects which oceurred 
after the close of trial.** 


* Tr. of Nov. 18, 1955 in Ripley v. 1RCA, p. 24887, cited in Rec 
ord Doc. No, 182. United offered a few additional exhibits on Janu 
ary 4, 1956. (Record Doc. No. 182). R*pley plaintiffs’ counsel who 
represented plaintiff in this case at trial, told the Referee: 

“Mr. Lewittes: If your Honor please, we consider that in 
order to get a decision some day, we want this litigation to end 
some day, in order to get a decision some day, we would have 
to furnish a cut-off date, and the cut-off date we have furnished 
is December 31, 1955, 

“The Referee: Then, I understand you do not wish a deci- 
sion beyond December 31, 1955? 

“Mr. Lewittes: Correct, your Honot 

“The Referee: Very good. 

“T(r. Lewittes: Wer have asked expressly that the judgment 
ste : that uething is decided by the cose with reference to any 
evei.. occurring after January 1, 1956, So that the parties are 
perfectiy free to see what their rights are with respect to some 
other matter. So far as this lawsuit is concerned, we ask that 
the judgment Le res judicata and decide matters only up through 
December 31, 1995." (Transcript of December 13, 1956 in 
Ripley v. IRCA, pp. 65-4, cite in Record Doc. No. 180), 


** For example, there ic a Kipsey tinding that “[t]here is at present 
no highway transportation from the Atlantic Coast to the interior of 
Guatemala... ." (/i,/ey Finding No. 42, Record Doc. No, 143, p. 
III-11). The evide .<2 in the instant case established that beginning 
in 1956 the Guatemalan government constructed modern highways 
which caused IRCA to lose substanti«! business. (Op. at 1-238-39A : 
DX 466, p. 5; I11-953-54A; I11-1106A, III-1333A). 
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C. The Court Properly Excluded the Ripley Evidence. 


Without making any attempt to comply with the rules 
of evidence, plaintiff asked the district court to admit from 
the 25,830 pages of trial transcript and 5,900 exhibits in the 
Ripley litigation (1-106A) all the evidence in support of 
the proffered findings. (PItf.’s Mem., Reeord Doc. No. 
155, p. 7). The district court properly held that if, based 
on principles of collateral estoppel, the Ripley findings do 


not preclude relitigation of an issue, the issue must be 
litigated anew based on competent evidenee. (1-113A). 
Plaintiff offers no authority for the novel proposition that 
the rules of evidence can be susp: ided to permit the whole- 
sale admission of testimony and exhibits in an earlier trial 
involving entirely different issues. (PB 170). 

Nevertheless, the distriet court permitted plaintiff to 
make a specifie offer of proof. (Rulings at 1-113A). Plain- 
tiff, however, merely listed 22 Ripley findings, which it 
would like to prove, without any indication of the particular 
evidence it would offer at the reopened trial. (Suppl. Mem. 
Op. at 1-120A). Nor did plaintiff establish the relevancy of 
the proposed facts. Thus, seventeen of the items clearly re- 
ferred to the period prior to December 31, 1955 (id. at I- 
120A )—many being limited to the 1930’s or before. Based 
on its review of the evidence and testimony at trial, the dis- 
trict court concluded, as a matter of fact, that such remote 
occurrences could not have proximately caused damage 
to IRCA after February 16, 1961. (Jd. at I-120A; Rulings 
at I-111A n.8). The other five items were found to be eumu- 
lative of issues on which the court had already received ex- 
tensive evidence at the trial. (Suppl. Mem. Op. at I-121A).* 
Under the cireumstances, the trial court was plainly within 
its discretion in denying plaintiff’s motion for a further 
evidentiary hearing after the close of the trial. 

* The fact that the findings were remote and cumulative was 
demonstrated in detail in Defendants’ “Memorandum in Opposition 
to Plaintiff's Request for a Further Evidentiary Hearing.” (Record 


Doc. No. 152, pp. 3-7). 


D. The Court Properly Excluded Several Exhibits. 


In addition to receiving in evidence 435 plaintiff’s ex- 
hibits, the trial judge read each of the few excluded exhibits 
and in almost all cases commented on their irrelevance or 
incomprehensibility. Thus, any alleged misapplication of 
the rules of evidence was at best harmless error. Rule 61, 
Fed. R. Civ. P. As explained recently by the Seventh 
Cireuit : 


‘“‘The exclusion of evidence which should properly have 
been admitted is much more susceptible to having a 
disastrous effect upon the litigant’s cause where a jury 
is involved as contrasted to the bench trial, where the 
finder of fact has heard the evidence in dispute in the 
form of a proffer and may well have decided that no 
weight whatsoever would be accorded to it even if 
technically admitted. Cf. United States v. Compania 
Cubana de Aviacion, S.A., 224 F.2d 811, 822 (5th Cir. 
1955).’’ (Aunt Mid, Inc. v. Fjell-Oranje Lines, 458 
F.2d 712, 719 (7th Cir.), cert. denied, 409 U.S. 877 
(1972)). 


Accord, Stevens v. Vowell, 343 F.2d 374, 380 (10th Cir. 
1965).* 


The exhibits were also properly excluded as containing 
hearsay. Felice v. Long Island R.R., 426 F.2d 192, 196 (2d 
Cir.), cert. denied, 400 U.S. 820 (1970). None mc? the ad- 
missions exception since they were not sent to anyone out- 
side the company (or even inside in some cases) ; they were 
not shown to have been ~2lied on by United; and there was 
no proof of the authors’ authority to speak for United. 


* The court said that PX 4 (III-1384A) contained “a rather 
theoretical discussion’ and that the circumstances under which it 
was prepared were not apparent (Tr. 2031; PB 40 fn.) ; PX 66 (III- 
1391A) was “not directed to a third party or an outsider,” and was 
merely “a thought of one individual” (Tr. 1156; PB 39 fn.) ; PX 977 
(III-1420A) could be merely “conjecture” of the writer and involved 
the sort of policy question “mixed with prophesy” which was “not 
binding on the corporation” (Tr. 1763; PB 86 fn.) ; PX 579 (III- 
1401A) “comes too late and it is too complicated at this stage of the 
game.” (Tr. 2035; PB 101 fn.). 
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Northern Oil Co. v. Socony Mobil Oil Co., 347 F.2d 81, 85 (2d 
Cir. 1965); Standard Oil Co. v. Moore, 251 F.2d 188, 218 
(9th Cir. 1957), cert. denied, 356 U.S. 975 (1958) ; see also, 
United States v. Rosenstein, 474 F.2d 705, 713 n. 5 (2d Cir. 
1973). Nor did plaintiff meet the explicit requirements of 
the business records exception in 28 U.S.C. § 1732(a) (1970), 
as defined by the courts. Palmer vy. Hoffman, 318 U.S. 109, 
113 (1943); Smith v. Bear, 237 F.2d 79, 89 (2d Cir. 
1956); Standard Oil Co. v. Moore. supra at 215. The ex- 
cluded exhibits were offered without foundation, two on 
the last day of trial without any witness on the stand. 
(See Tr. references in fn. p. 77, supra). 

Accordingly, all of the documents about which plaintiff 
complains were properly excluded and in any event, the 
court’s rulings could not have affected the final decision. 


CONTRACT CLAIM 


The district court properly found that the closing 
of Tiquisate in 1964 was not a breach of CAG’s con- 
tract to ship via IRCA, which expired in 1963 by its 
express terms. 


A. The Closing in 1964 Was Not a Breach. 


Plaintiff urges that defendants’ closing of Tiquisate in 
1964 was a breach of an alleged contractual obligation to 
ship via IRCA until 1968. (PB 170-71). The court found 
that the contract in issue expired on January 1, 1963, well 
before the closing. (358 F’. Supp. at 1376 (1-46A)). 

In 1936, IRCA and CAG entered into three basic con- 
tracts governing the carriage of bananas from Tiquisate to 
Barrios. (I-44A). These were referred to as the ‘‘main 
agreement’’ (II1-630-34A ), ‘‘the trackage righis agreement’’ 
(II-635-38A) and the ‘‘operation of trains agreement’’ (IT- 
639-42A). The main agreement defined CAGQ’s obligation 
toshipvii #CA. (1-44A). The other two agreements re- 
lated to CC. ; rights to use IRCA’s tracks, personnel and 
facilities to transport CAG’s banana trains. (Id.). The 


nh 


79 


main agreement was for a term of 20 years while the other 
two contracts expired five years later. (Id.). In 1948, a 
parallel series of contracts ~as entered into retaining the 
five year differential. (I-44A). Thus, the main agreement 
defining CAG’s obligation to ship via IRCA contained an 
expiration date of January 1, 1963, while the other two 
agreements were to last until January 1, 1968, (7d.). 

Plaintiff argues that when the contracts are read to- 
gether there was in effect a requirements contract under 
which United \:d both a right and a duty to ship via 
IRCA until 1968. (PB 173). But as the district court dis- 
cerned, if that were the case there would have been no need 
for another terminal date—1963—in one of the contracts.* 
Indeed, the main agreement, which expired in 1963 by its 
terms, was the only contract obligating CAG to use IRCA’s 
railway. (II-G74A, 71). Recognizing the incongruity in its 
argument, plaintiff strains to interpret the main agreement 
as terminating CAG’s duty to ship only in the event it built 
a Pacifie coast port. (PB 172-78). As the district court 
found, however, ‘There is no warrant for this interpreta- 
tion in the language used in the main contract which spe- 
cifically limits CAG’s obligation to ship via IRCA only to 
January 1, 1963.’" (1-45A). The contract plainly provides 
for CAG’s duty to ship in language that does not tie it to 
the prohibition on building a port before 1963. 

The district court’s conelusion was also msndated by the 
Ripley findings. Thus, the Ripley court also interpreted 
the main agreement to expire in 1963. Finding 265 states: 


* The agreement provided in relevant part that “until January 1, 
1963, the Guatemala Company [CAG] will exercise its rights under 
existing contracts with the Government of Guatemala to build a port 
on the Pacific seaboard only at such time and in such manner as shall 
be agreed by the International Company [IRCA] and the Guatemala 
Company in their mutual interest and also that during the said period, 
the Guatemala Company [CAG] will use the main lines of the Inter- 
national Company [IRCA] to transport its bananas and to carry its 
imported materials and supplies under such arrangements as the par- 
ties hereto may agree upon from time to time.” (1-44A, II-674A). 
The court found that the words “during the said period,” which pro- 
vided for the duration of CAG’s obligation to ship via IRCA, referred 
to the period “until January 1, 1963” stated earlier. (1-44A). 
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‘Under the 1948 contracts, IRCA obtained the follow- 


‘*(f) An extension from 1956 to 1962 of Agricola’s 
[CAG’s] 1936 agreement not to build a Pacifie port 
and to use IRCA’s lines exclusively for the transpor- 
tation of its bananas and imports.’’ (1-45A) (emphasis 


added).* 


Plaintiff points to the Ripley Referee’s statement that 
the rate he fixed would apply ‘‘until the termination dates 
of the present contracts between IRCA and U.F. Co.’’ (PB 
173). But, as the distriet court found, this reference to 
‘*dates’’ in the plural indieates that the contraets had dif 
ferent expiration dates, i.¢., 1963 and 1968. (1-45). Plain- 


tiff also does not deal with the admission of its own cow 


sel on a submission concerning the Ripley judgment that 
“IRCA believes that it is highly advantageous for IRCA to 
have Agricola [CAG] bound by contract to ship its bananas 
by rail until 1963.’’ (Id.; quoted in Record Doe. No. 72, 


B. United Had No Duty to Ship Any Particular Volume. 


Plaintiff also contends that CAG acted in breach of 
contract by reducing its shipments before 1963. (PB 173- 
74). The district court found that CAG’s only obligation 
was to ship ‘‘exclusively’’ via IRCA rather than by other 
means, and that obligation was fulfilled until the end of the 
main agreement (see Op. at I-248A). CAG had no obliga 
tion to ship any particular quantity so that variations in 
shipments prior to 1963 were of no legal consequence. (I- 
46A). This conclusion is supported not only by the absence 
of any clause requiring shipments in volume, but also by 
the express provision in the 1948 main agreement that 
‘“TCAG] will use the main lines of [IRCA] to transport 

* This and certain other Ripley findings referred to in this Point, 
whe the New York court interpreted the contracts in issue, were 


agreed by the parties to be binding under principles of collateral 
estoppel. (I-44A). 
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its bananas ... ‘under such arrangements as the parties 
hereto may agree upon from time to time.’ ’’ (Jd., I1-674A 
71). 

Moreover, the Ripley court found that there was ‘‘ ‘no 
corresponding obligation on CAG to ship any given amount 
of bananas over IRCA at the rates specified in the con- 
tracts.’ ([{Ripley] Finding D101 [(i)]),’’ and that ‘‘ ‘[nJo 
obligation was imposed on United [UF] to ship any such 
bananas’ ([{ Ripley] Finding B360(d)).’’ (I-46A). These 
Ripley findings preclude relitigation of the issue in the 
present case. (Op. at I-242A; I-12A; FF 74, 1-277A). 

Plaintiff relies on the Referee’s reference to ‘‘the assur- 
ance of a stable and substantial traffie volume.’’ (PB 173). 
This is not a finding of any contractual obligation of CAG, 
but a quotation from United’s argument as to the prac- 
tical benefits of the arrangements. (Record Doc. No. 74, 
Ref. Rep. and Dee., pp. 193-94). Plaintiff also quotes 
the Appellate Division’s reference to ‘‘the vista of fu- 
ture operations beuween the companies.’’ (PB 174). But 
this statement refers to the future rate determination by the 
court of equity (8 App. Div. 2d at 326). Rather than imply- 
ing obligations, the New York courts in Ripley at IRCA’s 
behest continued all the contracts in force without any 
changes except the rates. . (8 N.Y.2d at 436-37; FF 74, 
I-277A; FF 126(e), I-296A; Op. at I-197A).* 

The district court rejected plaintiff’s argument (PB 
171-72) that because of IRCA’s allegedly ‘‘heavy obliga- 
tion’’ under the contract, CAG’s obligations should be en- 
larged by implying additional duties.** It is settled law that 
courts may not consider the adequacy of consideration and 
imply obligations to correct an alleged imbalance. Mencher 

* Plaintiff fails to point out (PB 174 n.) that Judge Breitel said 
there was “‘no agreement” providing any guaranteed business. (Tr., 


App. Div., pp. 174-75, quoted in Record Doc. No. 66, Deft.’s Reply 
Mem., pp. 32-33). 


** In addition, plaintiff failed to prove that the parties intended 
such an additional obligation, which, as the district court noted, is an 
essential prerequisite to judicial implication under the cases cited by 
plaintiff. (PB 171; I-47A, n.8). 
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v. Weiss, 306 N.Y. 1, 8, 114 N.E.2d 177, 181 (1953) ; Warner- 
Lambert Pharmaceutical Co. v. John J. Reynolds Inc., 178 
Ff, Supp. 655, 666 (S.D.N.Y. 1959), aff’d, 280 F.2d 197 (2d 
Cir. 1960); Restatement of Contracts, § 81. Here, there 
was consideration flowing from CAG to IRCA, ie., CAG’s 
express obligation to ship ‘‘exclusively’’ via IRCA rather 
than by other means, and to do so until 1963. (I-47A; 
Ripley v. Int’l Rys. of Cent. al America and United Fruit 
Co., 8 N.Y.2d 430, 438 (1960) ). 

Plaintiff argues from references in the preambles to 
the contracts that the parties anticipated a large amount 
of banana traffic. (PB 171). The fae’ is that there were 
substantial shipments by CAG throughout the period of 
the contract. (FF 202, 1-335A). Moreover, as Judge Car- 
dozo aptly said in declining to imply an obligation under 
similar circumstances: 


‘*Fulfillment may fall short of expectation. At least 
there has been gained a foothold from which occasion 
can be seized.’’ (Walton Water Co. v. Village of Wal- 
ton, 238 N.Y. 46, 50, 143 N.E. 786, 788, reargument 
denied, 238 N.Y. 555, 144 N.E. 889 (1924)). 


Even assuming that IRCA’s fulfillment fell short of its ex- 
pectations, that would nevertheless be insufficient to give 
rise to any implied obligations. 

Finally, in the cases on which plaintiff relies (PB 173), 
the defendants abandoned their business during the ex- 
istence of the contract, whereas CAG did not abandon Tiqui- 
sate until a year and a half after the contract expired on 
January 1, 1963, (1-48A; Op. at 1-243A). The district court 
found as a matter of fact that variations in shipments prior 
thereto were largely attributable to Panama disease and 
blowdowns, and that apart from these natural hazards, CAG 
kept up the Tiquisate plantations during the period of the 
contract. (Op. at 1-243-45A; FF 176, I-324A; FF 187, I- 
328A; FF 200-04, 1-334-36A). Accordingly, there was no 
breach of the obligation to ship exclusively via IRCA until 
January 1, 1963. 


83 


Conclusion 


For all the foregoing reasons, it is respectfully sub- 
mitted that the judgment appealed from should be 
affirmed. 
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September 29, 1975 


Respectfully submitted, 


Kaye, Scuover, FrermMan, 
Hays & HANDLER 
Attorneys for Defendants-A ppellees 
425 Park Avenue 
New York, New York 10022 
(212) 759-8400 
Of Counsel 
Mitton HANDLER 
Davip KLINGSBERG 
Frepric W. YERMAN 
WILLIAM TBOMASHOWER 


